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HINDU CASTES 

By 

■Hr. TRIBHOYANDAS MANGAIDAS NATHUBHAL 


The subject of Hindu Castes may be treated under the 
following heads: — 

(!) That caste, ns an institution, formed on the has id, 
of calling, belongs to the Vedic and Smriti periods, and 
was then limitsJ only to four. 

(a) That the present Hindu castes have gradually 
and largely developed in later times, and do not strictly 
represent their ancient basis of formation i they may now 
he classed under the two original heads of Dvijas, that 
is, those habitually wearing, or entitled to wear the 
sacred thread ; and mn-Deijat, that is, those not wearing, 
as not being entitled to wear the sacred thread. 

( 3 ) That castes are, in the main, social groups; and 
religious to a certain extent only. 

( 4 ) Time the present castes have been formed by (a) 
immigration. (A) new settlements, (cl foreign settlers and 
aborigines being admitted to the it rah manic fold. 

(5) That sub-castes are chiefly die result of the three 
separating influence of [a) trade or calling, ip) food, (f) 
marriage. 

(6> That the object of the formation of castes and sub- 
castes was to bring about social intercourse, and a co» 
opemlis’e spirit of harmony and mutual good will among 
individuals pursuing the same catling, bearing the same 
social status, and holding simit k tendencies. 
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(y) Thai eastes did not originally, nor in tine medi¬ 
eval and later periods of their extension, subsist on [he 
basis of. birth, blit, ef late* castes an: very strict and 
exclumve as £o the birth-bjuis* As cotnmtmitifeSj they 
were subject to rules* Customs and taws many of which 
are no longer suited to their present state under altered 
conditions, nor necessary to their healthy existence. 

(8) That such rules, ctistoms and laws, though for- 
mulatcdi from lime to Lime, in the beat interests, social 
and communal, of the various c lastes, being gradually 
misunUerSEtrad and not followed, instead of yielding the 
advantages intended, have produced positive evils, 
neither contemplated nor foreseen, with the result* that 
i caste, is an institution* has now become a bye-word of 
reproach. 

(9) Suggested reforms* infanttfmarriages. widow* 
marrbgts, as performed by reformers art viola dons of 
ticramenul Contracts ; caster should move v.*hh ihc spirit 
of the times, and not terrorize members, nor interfere 
with their individual liberty of action—either personally 
ot pmfessi anally- 

The Tribes, Races, and Castes of India have formed 
wbjeete of perennial interest to all interested in Endian 
Audiropdqfjical Research, To the student vt Ethno¬ 
logy und Sociology', in pnnicuiar. they liave afforded a 
wide .mJ tempting field ; but. ever since the taking of 
periodical censuses* the statistical data collected, and now 
available in the Census Reports, have greatly widened 
their scope* and tt is now possible Id trtiat of Indian 
castes out locally or provincial ly* but as 4 whole, and 
with some degree of comprehensiveness, The allied 
subject of Indian Tribes and Races, though tonally 
interring, covers a much wider field and t will therefore 
leave it for another occasion. 
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Though ihc scope of this paper is thus narrowed 10 the 
me branch of 11 indLi.it Cosies/' the materials ui our dis¬ 
posal admit of its treatment under various heads. The 
terms used to connote the socml groups calh*i castes, the 
various causes which have gone to determine the 
name of each separate casle p the origin and history of 
caste as an institution generally from the Vedlc rimes* 
through the I£pie h Renaissance, and dark' periods of In¬ 
dian history, down to the present day p are each of them sub¬ 
jects of great ititoteL Wc then pass on to castes as judged 
by appearance, their varieties of food and dress, special 
charac ten sties and tdinsyncracits* traits of ctuiracier and 
determining habits; their occupations ; dectils about their 
religion* superstitions beliefs* and prejudice:- ; rhei; cus¬ 
toms and communal arrangements ; their present condi¬ 
tion and future prospects with suggestions for reform.— 
all these points cannot :Jmit of full or proper treat met! i 
in the course of a single lecture. Judged f>y different 
standpoints. each of these heads of inquiry has an in- 
Icrcstai its own* But on this occasion I propose to 
treat of the origin and soc irreligious aspect of castes 
as a whole* and deal with the two customs of inQmi^ 
marriage and enforced widowhood which have been 
much discussed of late* and have brought the upper 
castes into special prominence, l will then try to 
discuss certain suggested reforms ; and conclude by 
offering a few hints ;ls to the direction in which all 
attempts ai reform should be made by Committees 
acting as intermediaries between castes nod courts. 

Varna, fati, and Dnyaii—hs l m entioned above, H 
{meaning colour), ftneamn^ birth or r*ce, from 

jan, to be born), nnJ HIT?) or ^ | mean in £ Ca--.te, 
from dxa f to knew, that is the distinctive peculiarity' 
or feature by uhich «cb caste is kntmM). ire the three 
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terms still in promiscuous use to denote cartes. Thus, 
we still hear in common parlance of Brahmans, Rajputs. 
Taisyas ami Sudras spoken of as the Ujall Varnas or 
white^ompleaiioaed classes, as dissingTiished from the 
Kali-pa raj or dark-skinned tribes (aborigines). These 
two rmsin divisions of the Indian peo^te take Ul back to 
the tvrtMOld WJic divisions into Aryas and Dawns* and 
ii is remarkable that this distinctive nomenclature still 
obtains in spite of the lapse of ages. The UJuit Farm* 
are 10 tills day the Aryan settlers in the plains (belonging 
to numerous fub-divisions and ramifications of the four 
original castes of Mams), who have introduced order and 
civilisation: while the Dutytt r, or thieving aborigines* 
dwelling in mountain fastnesses, and given to rapine 
and plunder, arc the fCaii-pa ^ , r tribes of Bhib* Kofis, 
Mehvasis, Todas, Kols, Santals* Dlumdlms* Giodhras, 
Naikas, Gamuts, Variks, Kathoris, Thaktirs Kotlikaris, 
Raroosis, &c, 

I -ill or *Hn distinguishes the caste of an individual by 
his birth as distin^uishctl from Vtinui which judges of 
bins In colour or appearance. Hie division is, therefore, 
greatly narrowed, and the term fT^T, though broader 
than s TTrT l is much less comprehensive than i^T. 
The distinguishing characteristics or features which have 
determined and given names to different castes arc 
local, occupational, and mythic, Thus the Ehdrgav* 
Kapil and Kinva castes of Brahmans art mythic, and 
so called after the sages Rhrigu, Kapil, and K;4rva - 
Auditor ar£ northerners, and LteihaUhm are residents 
of the Desh or Deccan plateaus as distinguished from 
the Korikariastlias residing in the Konkan low-land s 
N%aras from If agar or Vadctagur; Untndls from Una ; 
Hud 1 is from Medhcri ^ Shrimdli, from Shrimdl* or 
Plitnmaii in Mansur ; the Trivtdi and the Chaturvcdi 
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Brahmans from llstir reading of the three Vedas And 
tire four Vedas ; and the Sonis, Katisiris, l.uhira, 
Sours, Ghdnchis and Moctib arc instances of occupa¬ 
tional type. 

Caste, then, is an institution, in respect of which it is 
now possible to arrive at certain theories as to Us origin. 
It is by no means peculiar to India only*, hut was and is 
widely prevalent elsewhere—at least, in its occupational 
form. The ancient Persians were divided into some¬ 
thing like four castes ; and though it is not easy to say 
to what degree the exclusiveness of the four divisions, 
as regards intercommunion ami marriage, was carried, 
yet H is certain, that, at this day, the priestly class i> 
perfect!v endogamons, in other words, marries only 
within itself. The Egyptians, also, to a Certain extent 
observed caste, inasmuch as they had their classes of 
priests and warriors, agriculturists and slicphc ds, mer¬ 
chants and artisans. The Pharisees, who pretended to 
a higher dignity apd held apart from other sects of the 
Jews, followed but a natural course, in the process of 
evolution, analogous to that of the Hindus; and the 
feudal hostilities of the highland classes of Scotland, 
who, in course of time, became distinct ethnological 
groups, and of the patrician and the plcbfon closes in 
die Christian countries of Europe, manifesting various 
differences of physiognomy, colour, and physique, are 
but a repetition of the same tendency, only on a smaller 
scale. In its nature, however, caste is rather a branch 
of sociology than of religion ; and, so far from being 
eternal and changeless, b always subject to modification ; 
and this, we know on the authority of modern Indian 
research, has been the case through the whole range of 
Hindu myth and history. Students of Indian Yedic 
literature have now arrived at the conclusion that those 
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simple and pristine hymns, ringing with charming 
simplicity, and composed in the land of the five riven*’ 

(Punjab—the Brahma vana between the Hindu Kush 
Valleys on the north and Die J Lid uni on the south) give 
no dear indication of any form of caste except that of the 
occupational or trade-guild type. The subsequent Epic 
literature of India—the Rama tuna and the Maha- 
hhanttu—tdl die same tale; and passing through the 
successive stages of the Renaissance and the mediaeval 
literal lire of India on the one hand, or the Epigraph ic, 
thus is, the lithic and plated records on the other, the 
student of Indian research is struck by the one cardinal 
fact, running all through, that the complicated system of 
caste, as now developed or even m its earlier stages, 
appears nowhere except in its occupational ivpt,—copper¬ 
smiths, goldsmiths, grain-dealers, oil-vendors ;urc alt 
recorded as having each their own stenis or guilds 
which vpeak more of occupations tlian of caste Irotn 
the religious Standpoint. ,The first trace of caste is 
found in Mamt's Code ; but even there One fails to see 
the present rigid caste rules as to food-connuhitwn ami 
intercourse. It may therefore be safely concluded that 
the primitive division of the Hindus into Brahmins, 
Kshalriyus, Vaishyas, and Sudras at otic time was 
formed front their occupations, hut at present docs not 
denote definite Ethnological groups. Founded originally 
on occupation, their later divisions and sub-divisions 
have hren Jivcurding to new It laments, Language and 

manners, or due 10 war, invasion, or migratory habits 
of I he people, and disputes about marriage, food and 
social rank, and generally influenced by religious, ethnic, 
geographic and other considerations, such as social and 
customary. Thus, when the social position of a person 
was determined not by birth alone, when the son of a 
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Brahman was not a Brahman, and each of the four 
primitive divisions of society was continually refreshed 
with tiie best blood of those who had the greatest aptitude 
far the work of the cbSi lie entered, qualified by a long 
apprenticeship or previous Training, there was no isolation 
of one caste from another. It must have taken centuries 
before social rules grew so rigid as to sit like iron-shackles 
restraining all free and healthy movement and liberty of 
individual action, or the change from one class to another 
backwards or forwards, was felt or regarded as any 
social loss or gain in the sense it is regarded 
to-day, Interpreting in the language oi political 
economy, the castes, then, simply represent a division 
of labour On a certain religious and social basis for 
mutual benefit and mutual convenience, or, to put 
in the facile words of an eminent scholar, J * caste is 
merely A name for trade or occupation, and the sole 
tangible effect of the Brail minreal theory is that it creates 
a religious sanction far what it really a primitive and 
natural distribution of el n-i s, ,T ‘ As this division of labour 
is accompanied by various and many advantages, caste 
ha* not been and is not, as is the modern eanr. an alto¬ 
gether miniswd evil. U has played an important rilIc in 
the social economics of the community. It lias preserved 
all die old natural elements of society in extraordinary 
completeness along with the institutions and ideas which 
are their appendages, and thus the Hindu nation at large, 
contrary to what has happened in ancient Greece and 
Rome : it has helped to preserve, witlfin the. caste pi'c- 

t Sir Hi S. Maine. VIILh^c Ct>m«wniilfc*0. 57 : Mr.ErH'ttorantflcnmiiar 
Ccnlli ISOi> [Vol. fX—Part I, |ip- tft*] caH» Can* a puntm* 
* ertwrphouts cotlrctjoe of aritHBuiici and enacbroiunn* ~i «prrt« like 
)I,U{V MsinelU, IlliHinn and Hi« vy describe Cuis “iithc iug«,i 
■WJPip an rarnman cfqiipnlian,* mni Tribe Ji a* 1 ^ liirge>8 fticrap 

bMd on tc™.Enan f Dil l 
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cincts, the advance made or good achieved by that 
particular caste, and thus, if not promoted, at least 
safeguarded with a sentinel vigilance the degree of 
civilization already gained, or, “acted as oh “-tin ate con¬ 
servator of traditional law" 1 * it lias bound together 
,nen oi the same class and exercised a check in certain 
directions on their moral conduct by one man's in. 
toasts, id^a-y and conclusions constanth correcting ami 
regulating those of another ; it has transmitted from 
fattier to “>oo ihe inherited skill in certain indigenous 
arts, and thus constantly tended to improve them by 
the inherited effect of accumulated use in their remote 
descendants. It has saved the country from felling a 
victim to the great Moslem wave of prosclvtism ; and 
it has above all, kepi each man content with his own 
position hi life. Rut this long list can be set off by 
jvn equally long fist of evils. ** tn its working oat, it 
has produced disunion and discord, and lias made, 
t specially, in the case of lug tier classes, manual labour 
contemptible ; it has invited deterioration bv vonhn- 
ing marriages within very narrow circles : ii has rooted 
conservatism in the country, and suppressed and re¬ 
strained irce opinion and the growth of individuality and 
independence of character ; it lias promoted early mar. 
i * Ages, and, by making the individual's worth dependent 
upon the opinion of a small coterie of person-'. Increased 
false shame and made him desirous, even in instances 
where he has justly forfeited it, to regain it by cast©* 
feasts, ftc.. and thus it has indirectly promoted matri- 
monial lees and Sraddha expenses ; ti has, l>v confining 
Ihv privilege of mental and moral culture only to a limited 
class, denied dtose rights to the majority of the people, 
and thus starved the growth of a healthy national life, 

* Sf H, S* 
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and ihe awakening of the national mind to ihc higher 
ideals and loftier conceptions of hb cxbtetice " Thus 
each caste 1 ms been, as it were, a stparMc and stagnant 
centre of national life, isolated from the whale world ; 
and what do \vc llnd at the root of all this mischief. It 
is Use fabv theory of birth-right- which is accepted by 
the caste as well as by Courts above everything* If die 
whole Hindu community were with one mind to abolish 
bs rib- right and a How or force individuals to dtaJJgi: from 
one class to another according to desire nr special 
aptitude, all these disadvantages would instantly dis¬ 
appear* It is advanced in justification of caste* a.? a 
generally accepted doctrine dint part) associations ,hre 
necessary in a country io the existence of healthy poll* 
iical life, and that in places where cute lias taken she 
place of these* the stability and vitality of communal 
interest* are secured on the firmest political basis* Hut 
looking at the present aspect of the caste system h may 
iusdy be said thaL while ihere is nothing in the poli¬ 
tical association* dial creates artificial barriers and lake 
separations or engenders social divisions and l.traaJs 
hatreds and antipathies, the caste in the name of religion 
ts the very consecration of them aJL One of the .idvan¬ 
tages of all free countries where this unnatural system 
is unknown, is that it enables a man lowest down in ihe 
social scale to rbc to the highest position in the country 
for which he b fitted* But in caste-ridden India, n man 

* £fly* Hr* Intbcvan : Hl The tOKMCtirtjf liflk between Ujc dijffrenr 
<lE v; 4 lliii^ &f tJ l-s fijifuimiir. ilH?*tfuTf. tit» CnftiRjuit ww'lbI jtrtdfltii- 

tmnee* im hcn:J]iAFjr dratsnetiofl f • • • t: rri-S: 2 j n^r I he eurajJMMi hi rl h - r cf 
ihe temporal J'wrs of tWern Bril a hi. w’ith tin* dLij>~micv lh*ji a whiii 1 r|in 
f jsiLt iiu r-rf^X’' +*-- l^inx tlimJd ^ t^ircJimurf 

IWw plledhi tkj [tmliatia s tf&toikmist rights that* hd+n */ 
ft v-sr, t *c tkr'n* fit -j tiztfy m m&ti/d etmimt / fu fht 

/ ■k.v'sr r tfitnttJ ra f,- ,-,trly . ^it- r - At-af? / /'tsVi “ (BtfllU CViTi "X 1 ! ‘ Vtfr 
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has no ambition 10 rise ai all, or is rather prohibited 
from Cher filing it ; while in xlw case of higher castes 
be is allowed the enjoy ment of benefits appertaining to 
those ranks without being qualified for the same or suf¬ 
fers from inherent disabilities peculiar to those classes. 
For instance, Sanskrit scholars tell us from the internal 
evidence of the Sh Astra* that there was a period in 
Indian hi Story, when widow-marriages were common and 
ehiId-marriages were unknown. The introduction of Lite 
latter custom is regarded as in some measure due to 
Mahrjmedan rule .mj oppression in India. i heir oppres¬ 
sion ^nd Influence led i a the seclusion of Hindu women, 
and thdr unbridled licentiousness drove die Hindu father 
to seek a husband for hfe child-daughter that she may 
never lie without some guardian in case of Ins death. 
With tliifr ^eetusiou at an early age enmr the loss of 
liberty and the dignity of mind ; and constant depend¬ 
ence from father to husband occasioned that dwi lul¬ 
ling of faculties which distinguishes the Hindu woman 
of to-day from her sisters of die West* With this fall 
of posit son m the social .scale* enforced widowhood 
would until rally become more common than it ever was 
before, and the Sh Astras were tortured or twisted alt 
Out of their meaning to suit these absurd notions, I 
have no quarrel with the noble sentiment which leads a 
person to consecrate hts or her life to a life-long celibacy 
after the death of the partner. But it is 50 much out 
of the common run and so difficult for the lesser natures 
to folfow* dial it looks like a thing more to be admired 
than followed, when cherished by those who have risen 
superior to the carnal cravings of human nature. Bur 
thoughtless imitation of their betters by thosfi lower in the 
social scale h ak been the ruin of poorer clause* every¬ 
where in the world, and Hindu Society h nociception 
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to the general rule, A lire of celibacy, from being origi¬ 
nally adopted by spiritually minded persons, to 

be coveted by those persons who could only claim iheii 
superiority by birth, and riot by merit, and after¬ 
wards to be blindly followed by others of the same class 
lo the detriment of the entire community. Enforcement 
of the custom i£ but a step further* and it requires no 
eerv great stretch of imagifiation to realise how the ens- 
tom milsi haw soon crystallised into 4 religions amt- 
mandmem, in India nothing; sticks to society so fas', 
or so tenaciously as i precept bearing the impress, fals^ 
or true, of religion ; and any one Weil acquainted with 
the Indian people can easily understand how some mon¬ 
strous atrocities arc complaisantly tolerated in India 
in the name of religion. Of the misery and wretchedness 
of the fate of Indian widows 1 need noi here enter into de- 
tails, patent as they are to the whole world. Words often 
tel! their own tale T and ilie term H widow * recountsmany 
a harrowing detail in the story of ns evolution, 'Hie 
Indian word far & widow is fci vidhav V'ur Mmid( widowed} 
and co call any woman by the latter n;imc Es considered os 
a very gross abuse. This by Itself shows the treatment 
of widows and their wretched and despicable condition, 
and hoiv the very word has come to be regarded as a 
term of reproach and abuse. Even granting for argu¬ 
ment's sake that tins lifodong celibacy of Indian widows 
in certain castes is enjoined by the Shdstras, tho very 
Shistras equally give us liberty to make new laws when- 
ever it r> expedient to do so, (MaJUi i h toS T i id* i rH. \ 

Bui while the need for reform \s leh and admitted by 
.lilt there is no unanimity as to the changes that are ne¬ 
cessary or Lite mode of effecting them* The advanced 
reformer* are for > radical change on the principles of 
natural justice* meaning that human nature feeing every- 
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where the *arne* list: customs rhai are baneful and 
destructive of all soda! happiness, and which arc not 
good for a certain class of people, could not l>c good for a I! 
Hindus ( others are for the reforms being based on the 
SMstras. The Sauer would undoubtedly be more accept* 
able to the majority of such Hindus ns arc rfverse 
to any radical and sudden change on the basis of natural 
justice. t will give one instance of this. The orthodox 
an: opposed w widow re-marriage on the ground that 
the continence of the widow alter her husband's 
death, is requisite for the performance of religious cere- 
monies and the carrying out of tile husband's wishes in 
the matter of adoption, $cc m , when necessary- This in¬ 
volves a length of period and a singleness of purpose 
which could not be expected ifher thoughts were allowed 
la wander marriage-wards. Again, It would induce the 
widow to avoid the fulfilment of her deceased husband's 
final injunctions in the matter of adoption, when there is 
no issue, and even to defraud the just rights of betrs* as 
she would naturally he tempted 10 Jo, if she had the 
liberty to join her lot with another man whose interest it 
would he to assert ami extend her rights as against the 
members of her husband's fami ly, Besides, there is a 
general belief among Hindus that a second marriage 
by a widow Imperils her own as wdl a* her husband's 
I. tppiness in heaven, To secure tins happiness is the 
object of the SdviJrz holidays w hich an* really Hindu 
Homcu^ holidays and which Hire observed all over 
India by alt cJa&ses of Hindus, thus showing rhe depth 
and intensity of religious conviction OH the subject. 
Technical obstacles to a widow's rc-marriage also arise 
from the Brahma nical theory of marriage itself It is 
the second of the four Sonafeirs by which the differ¬ 
ent periods of human life arc distinguished ; and with the 
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woman,the most indispensable, being on tv one 
generating or expiatory ceremony allowed to her, its 
portion being the gift or* the woman by her 
father to her husband, tile effect of which act is U> trans¬ 
fer her from her father’s (him into that of her husband’s. 
Thus the woman passed inmunurn. viri (into the hand of 
her husband ), who thenceforward became tier absolute 
master or patria poU'zlas. The bearing of this transfer 
on the question of her re-marriage is thus stated by an 
■orthodox Hindu at pp. 376-77 of the Papers relating to 
Infant Marriage and Enforced Widowhood, published by 
the Government of India :— 

*• Her father being thus out of the question, it may he 
said that she may give herself in marriage. But this she 
cannot do, because she never had anything like disposal 
of herself. When young, she was given away ; so the 
ownership over her (if J may be permitted 10 use the 
phrase} vested then in the father, was transferred by a 
solemn religious act to the husband, ami he being no 
more, there is no one lo give her away ; and since Hindu 
marriage must take the form of a religious gift, her mar¬ 
riage becomes impossible." 

Again, the orthodox assert iluii (he prohibition of 
u'ido\Y-re-marriage is blit the carrying out fully and faith¬ 
fully of a contract entered into at the time of marriage. It 
is a condition tacitly understood at the time that the step 
then taken shall he irrevocable for either of ihe parties, 
and shall affect the status and condition of one party 
(woman! at least life-long, not to mention die influence 
which every Hindu, as said above, supposes it to exer¬ 
cise on lus future life. There could be no mistaking the 
motives : (he very atmosphere in which the parries have 
been brought up is, so to say, charged with them. If the 
parent) of die bride afterwards lind the advantage all on 
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one side, why did they incur contractual obligations, :Ur 
effect of which in case of mischance, a® they knew, 
would be so crushing? Why did they not try to secure in 
(hebe,’iiiiiing, what they afterwards ciaiin, as fairer terms? 
There could be only one answer to this question, and 
that is, that they were at the Lime so impressed with the 
sense of what they then believed to be a religious duty 
and the escrcise of a social right in the bust interests 
of the girl (but which they afterwards stigmatise as 
barbarous and cruei), that they durst not at the time 
question even their own minds on the point. There is 
no room for two opinions on the moral conduct of a 
party, who, with open eyes and a sound mind, incurs 
contractual obligations of a particular nature, but, find¬ 
ing the tide against, tries to shirk them by abuse. The 
more manly way is to bravely face them, as affecting the 
spiritual welfare of a third party [the deceased husband), 
who cannot then interfere to preveal their breach ; and, so 
far, it must he admitted that the orthodos are right. I 
believe the more honest way for reformers and friends of 
re-marriage Ls to begin at the very beginning; to work 
on the convictions of the people; to determine the mar¬ 
riage conditions more definitely ; to awaken the people to 
the uncompromising nature of the contract ; to teach 
them the necessity of self-help in the matter by restrict¬ 
ing the conjugal obligations on both sides for the period 
of the natural life of either party. There would lie :u' 
in justice then iO either side ; there would be no shirking 
of self-imposed duties; the salvation or no third party 
would lie at slake ; and the touch-coveted reform would 
fallow as a necessary consequence. The present mode of 
working out the reform is only like lopping oil a few 
side-branches, leaving the trunk aud die roots undis¬ 
turbed. No wonder that by cutting off the few supemti- 
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merarv ihooti ’lie stem and Ehe radicles arc better fed 
and wa* stranger ; the orthodox, get more rooted in their 
prejudices and become morbidly v.ary of any suggestion 
of reform from whatever quarter. As matters stand at pre¬ 
sent. the reformers may well be regarded a*, abetting 
people to brei’k their most solemn contracts. But by 
adopting the above-mentioned procedure, the line of 
action would be clear and unequivocal, and, while sav¬ 
ing much Kid blood on both sides, it would touch the very 
root of the mischief. One of the best ways of accom¬ 
plishing this is td promote intdrm^rrbg^s and widow- 
marriages between different caster. Persons and castes 
that have thrown away the sacred thread* anti [hereby' thr 
pretensions to a certain spiritual status, should at feast 
have no scruples to such marriages, Bui the plan of 
setting about the work often produces results diamet¬ 
rically opposed to those intended. The reformers, frantic 
with zeal, wibh t n destroy things, simply because ihev are 
o!J t leaving ^ void which they have no manner of notion 
how to Fill up ; in other words* their genius 3s pre-emia- 
ently a destructive one. Caste {or raLlicr the distinction 
ot caste i is the first victim of their blow j and in their 
hasie io raise the status of the lower castes, they do more 
barm than good* The inferior eastumen* in the foolish 
(wipes of equality with the higher easternen^ give up the 
very customs and practices, which, as being peculiar io 
the lower caste only and as such hitherto eschewed by the 
higher, they now learn n> regard with it degree of horror 
ns unworthy ot their regenerated selves. This is no 
phantasy of a heated or warped imagination, but a fact 
that Ua> latterly happened in several casees* One of ihesr 
castes w hich was formerly: regarded as outside the pale 
of the Vaishyas (mtfohant class 1 , and was ihus free from 
mam of the disabilities to which the ilirec h^gh^r classes 
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are subject, only lately abolished. by a unanimous verdte;, 
widow-marriages, exactly the thing for which the re¬ 
formers are craving. Thus the trodden ground will 
again have to be retraced when the time for real reform 
comes. If. therefore, instead of trying to remove caste 
distinction by raising the status of die lower, the reformers 
were to persuade people to revert to die old system, 
leaving alone those that are best tilted for the service of 
religion, and 10 discard all the insignia of such lofty 
status, in feet as. Itfell as in name, and to join in brothcrly 
CO-operaLioji in introducing such reforms as would be 
best suited to the more worldly character they have now 
openly adopted, the consummation of the much-needed 
reforms would he easy. What good a man who styles 
himself a high-caste Brahman, white engaged in practices 
hardly creditable to a Sudm, does to himself by keeping 
up the inconvenient appellation ofa high-sounding name 
is not easy to see. From top to toe he is a. menial t'Sudm i, 
doing mercenary work tor pelf: oft times does and dips 
into what a good Sudra would be ashamed to put his 
hand to ; and yet, like a proud beggar that would rattier 
starve titan work, suffers all the inconveniences which a 
high-sounding name entails- Now this in itsclfis a vita! 
departure from the commands of the holy writ of the 
Hindus. “A Ik-Uunan." says Manu, ■* unlearned in 
holy writ, is extinguished in an instant like dry grass on 
lire." It is frequently inculcated that be derives his 
name, not from birth alone, but from his knowledge of Lite 
Vedas. In fact then such a man b anything but a Brahman 
and ought with convenience and benefit, both to him- 
sdi and society at large, to throw away the cumbrous 
appendages ofan empty appellation. The SJl Astras also 
allow iu those that have the courage to renounce a 
meaningless name, in cose they find their mental vision 
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widened and become both physically and intellectually 
tilted for higher spiritual flights, to get back into (he 
Castes they left, and again be in the receipt of all those 
advantages they enjoyed before. This would tend to 
restore the original genuine distinctions of die Tour primi¬ 
tive divisions, when, irrespective of birth, a man's •. asm 
ix3S determined by his mental tendency or natural gifts 
for particular avocations. Intermarriage would thus 
become more common as it was in Yedie times, but with 
this difference, that while ih the post-Vedie period of 
Indian history the degradation of the offspring of such 
marriages was intended to act as a check upon the free 
indulgence of this custom, we, in these times, will liave 
none of those restraints. Thai intermarriage existed 
between all the four castes at one period of our history is 
clear from she historical evidence we have of the origin of 
Yyasa—the compiler of the Vedas—the son of a Rishi by 
a fisherman's daughter, while several of the other eight 
great Ristiis are of doubtful origin ; PSrdshara, the 
son of a Chanda) woman, and N'iimda, the son of a Dasi 
or slavc-girL If the antiquity of the Vedas be fixed at 
4000 B.C., we have a picture of Indian society of the 
period in the above examples. This practice of inter¬ 
marriage* also throws n side light upon the social con¬ 
dition of the lower classes in those days as showing tliar 
they must have been regarded as not entirely outside 
connubium by the higher classes. A very large propor¬ 
tion of the Hindu population is, if the Puranas are 10 
be believed, the offspring of these mixed alliances. T hus 
evert through .all the mythological accounts given of the 
origin of castes the truth leaks out. 

In the Vayu Parana them is a somewhat simitar 
passage (quoted in Muir's Sanskrit Text. YbL I., p. 
29'. In speaking of the Trcta age, the author says there 
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were then no castes, orders or vanities of condition or 
mixture of castes; they were alike in form and age with¬ 
out distinction of lower and higher. Thus it appears 
more reasonable to treat all four classes as originally 
homogeneous, but divided into two great classes,—the 
pastoral and the agricultural, and we have in the present 
day the type of these two classes in the two most numer¬ 
ous of the Hindu castes, the Go pas or Godins and the 
Kumirs of Upper India. 

" They formed the rear material on which Brahmin 
and Buddhist priests and reformers successively worked 
—the horizon from wldcli oilier classes arose or fell. It 
is obvious that Brahmins, Kshatriyas, and Vaisyas, each 
strictly following the position assigned to them, could not 
from their very constitution have had separate or distinct 
national existence- isolated, they* would have been as 
disjecta tttCMbrn, wanting a stomach and digestive 
organs." tDalton, p. 306.) 

On the other hand, for the undisturbed application to 
their work by these classes, and for their very continuance, 
it was necessary that there should be a h nly of men skilled 
in the art of warfare. .As enhanced skill in various arts is 
as much the result of inherited talent as of Jong and con¬ 
tinuous devotion to the work, the maintenance of a class of 
warriors for their protection became a necessity, and thus 
arose the class of warriors who from their natural prow¬ 
ess and the monopoly of'arms usurped all the power in 
the land to themselves, and thus, in course of time, as 
they became raised above the mass, they learnt to pre¬ 
tend a higher and nobler descent than the children of 
the soil. 

The Brahmin class seems to have proceeded much on 
(he same lines, and followed the same process of evolu¬ 
tion and elimination, though they are sometimes regard- 


m.VDU CASTES. 


cd as the descendants or Rishis or Munis, the magi or 
?«jrcs, who hailed from the land of the Pharoahs, and. 
settling in India as missionaries before the influx of the 
Aryans, married the Aryan girls indiscriminately of caste 
when the latter race became the masters of the soil. Tod 
in his ‘Annals of Rajasthan, ‘ tells ns that in the early 
aces of the Solar and Lunar dynasties, from which the 
Brahmins arid Etsliatriyas spring, the priestly office was 
not hereditary la families ; it was a profession, and the 
genealogies exhibit frequent instances of these races 
terminating their martial Career, abandoning the world, 
and starting a religious sect, and their descendants some¬ 
times continued in die priestly office ami sometimes re¬ 
verted to the profession of arms ; but after the conclusion 
of the struggles between the two lines described in the 
Kamuyana. the military class appears to have withdrawn 
from all desire to enter the priesthood. Thus in those 
days there was no hereditary priesthood. The pricstfy 
offices were held by men told off or called to the work who 
were required or inspired to live for years a life of medi¬ 
tation or seclusion as a proportion for the pro less ion. 

In lapse of time, when the Brahmins became the 
repositories of slj the learning of the age, they culled 
themselves earthly, or bhftdev gods; and though the 
most op problems epithets bmd the vilest offices were 
assigned to the tillers of the soil as created to minister 
to the wants of the three higher classes, the former 
class never became enslaved. Indeed, in some of the 
oldest VeJ is* accounts, qoi altogether tin complimentary 
names arc given to them, as ‘‘the ftQttrtshtrs/s, good 
name, says Mr. Edward Dalton, for those m whose 
labour the earth yielded her riches for the benefit of all 
classes. 1 

i Patton, p< ju?* 
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A second and man? direct evidence oi the superiority 
of the fowesi class in those days b supplied by the eiy- 
moLcgy of the term $udm> which is Surf* or Sudh or 
Sudtar l meaning /►une, and, ns such, includes all easier 
as distinguished from Koi (a word of uncertain 
meaning, but certainly not complimentary ) w vile or 
impure, or Cmr.jr, robber, or Zlitu, the lerm applied 
to die aborigines. Thus Sudra means to purify. If 
the Sudr.ii. had always been regarded a_s a helot race, 
born 10 a servile comJition t why should this honourable 
epithet have been applied to them? I think it was of 
old* what it is now in Gloria Nagpur, the term by which 
the Aryans m ?mujc chose to distinguish themselves 
from the Dasyus, or KoLs, They were all "the pure 
people*hut the twice-born* the first three classes, were 
die lords spiritual and temporal and the knights and 
burge^e-. The fourth class were ilic ordinary people. 
Or, again! -ark^y interpreting our great SJmstrk 
sages, for the benefit of our orthodox friendwc ean- 
noi avoid more or less tile same conducton. In the 
well-known ninth and tenth chapters of Manu Smriti, 
which treat of the commercial and servile classes, and 
mixed Mann gives clear and explicit reasons for 

the multiplication of castes, and which balso indicative of 
the fact that non-Aryan races also had begun to intrude 
upon the system and taken a touch from it, as is 

happening at present in the case of thL s Kodih iuha* 
bitants uf Rungpore—a tribe of the aborigines who now 
style themselves as Rajbatishis or Ohanga KMiairiyas, 
thereby intending m convey that they are an outlying 
branch of the Rshatriyu who Hod to North-Eastern 
Bengal to escape from the wrath of Parasu-rRnma ; or 
whai has happened til thecascOff the Rhumtj x-i of Weston 
Bengal—a pure Dr* Vidian face—who have lost lliesr 
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original language and speak Bengali* who worship 
Hindu gods sn addition to their own, and who employ 
Brahmins as family priests/ These mixed classes are 
represented as having arisen from the mutual eou- 
nubium of the higher castes with the lower; thus the 
Chanda! V' the abomination of all ihe castes and ^ the 
most contemptible mortal.' 1 is the offspring of a Sudra 
with a Brahmin woman, but in reality half a Brahmin ; 
and from the union of a Kshalnya man with a Sudra 
woman sprang the Ugra—half a Kshatfiya or half a Brah¬ 
min, according as the Kshatriya-S may be regarded as an 
altogether independent class with a special creation or 
descended From those Brahmins with a martial spirit who 
were told off to the warrior class—and w ho were to live 
by hunting animals—the profession of a Kshktriya—but 
only to hunt those animals which live in holes. 3 Then 
follow* the enumeration of the pure castes which are pn>- 
duced by the mixture of live pure and the impute castes 
and their offspring, with certain inborn ^ndencu^ and 
special a vocations. Thus even in these impure castes, 
our orthodox friends must perforce, from the instances 
dtnJ above, admit die blood of the regenerate classes— 
and as Such not altogether so servile as supposed by 
it? cm, and consequently there could not be an un¬ 
speakable sin In (ntetcourging with persons tinctured 
with thrir own blood, and so far 4$ the Kshatriyu and 
Vaisyas are concerned with the blood of the class or 
clashes higher than their own. One thing is thus cer¬ 
tain — h sjw from the original four castes, an unending 
series of castes has been developed, and as giving ex¬ 
amples of contemporary customs, Manu states that con- 
ruibium between ihe higher and the lower castes was 

1 }L H. RnJcj. The Tribe* jijvJ Cutca i>l Bengal i itskw* p. EVIL 

*■ MaTIU, X. 13. 

1 MiAQp ClLKp. X. p, 4^. 
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common in bis time, in spite trf (be min branded upw» 
si 1 oli births; and that as various nations, races, and 
communities, though separated by immense distances 
and disunited by conflicting faiths are still regarded as 
tSie representatives of great divisions of the human race, 
Aryan or Dra vidian, or others, similarly disrcpuhed 
castes arc in reality the main representatives of the 
ancient Wikis; in fact, *' certain triks now desig¬ 
nated Surlnis are in real'll}' more if rah mi nr, and Ksiia- 
trivas titan anything else. In short, they have become 
as much absorbed in other races as die Celtic tribes 
of England have become absorbed in the Anglo-Saxon 
race ; and their own separate individuality, if they ever 
had any, has completely vanished.’* 1 Besides those 
mentioned above 1 there have been other causes at work 
in destroying Lhe original line of demarcation between 
die three higher castes and die SuJms, Those refine- 
rates who became Omcasted naiuraily untrrtrd die lower 
cma, and their descendants also were cut off from the 
higher, &c. Again, the practice of infanticide among 
Kshaniyas, especially the Rajputs, occasioned the warn 
of girh in that tribe, and they were long obliged 
to seek wives from the lower castes, especially the 
Raj Shars, who wore thus transformed into the second 
caste oi dm Dtrij or twice-born. 

The fait is that many customs that now obtain among 
die Hindus appear departures from the letter of the 
Shastras, and it nuv well he asked why we are nut 
to follow in the footsteps of our forefathers in the matter 
of change, whenever it is lawful or expedient to do so. 
Process of change is die principle common to all forms of 
life, and the whole creation is constantly moving either 
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backwards or forwards; old forms and systems change 
they have their day and cease to be—for we live by 
change—all things work together for some Gnal good. 

We should then he acting in unison with the spirit of 
alt times and of the Universe, if we try to work out our 
perfection from stage to stage, gradually and regularly, 
with energy and confidence, hut, above a!!, without 
haste or violence. till we attain the highest, Ilius, our 
quarrel is not with the past—wc will not mourn or abuse 
it, for it had its due place in the working Out of the heno- 
Scent designs of the Creator, hy fitting us morally and 
spiritually for higher Forms of life, for the glorious era 
when all shalbbe free and equal. 
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HINDU LAW OF INHERITANCE, 

tLAMit* UN 

RELIGIOUS BELIEF AND CUSTOM. 


“ Illusions arc hard ro overcome " 


*J*HE title of thb paper may strike one as a subject 
most within the pale of an Indian l.iw journal Lhan 
one pertaining to a branch of Anthropology. But the 
civil law of the Hindus, especially questions of suc¬ 
cession to property, are so intermixed with their reli¬ 
gious beliefs, customs and observances that apart from 
forming the ancient customary law of the country, they 
have an interest of their own for all students of human 
research, how far in temporal matters it is possible to 
find a complete religious undercurrent governing them, 
with the object of securing salvation in the next world to 
the soul of the deceased Hindu whose proper!;, the puira, 
f.r., son and heir inherits only us a means to ihal end. 
hut not otherwise. Apart from its anthropological 
interest, the consideration of the question has a wide 
bearing and a present-day interest ami importance in 
India. Plain lo the Hindu mind the question presents 
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difficulties to a non-oriental observer, and lias therefore 
received such scant justice at the hands of previous 
writers on Hindu civil law, with such results in the 
domestic circle as also In the hails of justice, that i have 
thought it proper to submit the other, and the oriental 
side of the shield, for consideration on its merits, 

] may also add that the subject-matter of the paper 
was suggested to me by the iquestion No. 14 of Mr. 11 . H* 
Risley’s Ethnographic Glossary sent by the Government 
10 the Anthropological Society for information, in 
answer to which the paper was primarily intended, but 
as its scope and dimensions increased during treatment, 
it was thought better to road it in die form of separate 
lectures before this Society. 

“Deus tacit heredem," says Glanvillc: that is, heirship 
properly so called “ arGev only From natural relation." 
(«) And even supposing the succession of the offsprin g 
to the parent to be common all over the world, yet it is 
so modified by different usages and customs ot different 
countries, or, by the State, from motives of public 
policy, that it is far from being an invariable natural 
law. Thus the rules to succession, being in their nature 
arbitrary, are merely conventional- Amongst one peo¬ 
ple the rules of primogeniture arc established ; another 
recognises the right of equal succession among the mate 
members ; while a third admits the female offspring 
to succeed along with the mate, some in equal, others 
In unequal, proportions. Succession by right of repre- 
<e matron as continuing the persona of the deceased by 
inheriting an indivisible aggregate of rights and duties 
is the distinguishing feature of the Hindu law' of inheri¬ 
tance, as was characteristic of the old Roman law, with 
r*l We*t ami Butler, w 5* 


litis addition that religious fitness (as determined by 
certain fined rules) is a gm non in the Hindu heir.(A) 
* Among die Hindus, the right to inherit a dead 
man's property \$ exactly co-extensivc with the duty of 
performing his obsequies. U the rites are noi properly 
performed or not performed by the proper person* no re¬ 
lation h considered as established between the deceased 
and anybody surviving Iiim p the law of succession dt>es 
not apply, and nobody can inherit die property* Every 
great event in the life of a Hindu seems to be regarded 
as tending up to and bearing upon these solemnities, 
£f he marries, it is to have children who may celebrate 
them after bis death ; if be has no children* he lives 
under the strongest obligation to adopt them from 

f,p| t'ii 1 throitke‘* Law r>F Iirtscritancr, Imredrnti'-—Tlif (hvltinr I 
* rnrm W b»rj til hi- ****** 4 * ha\* fMun atd of ll«c roftubi.-. 

uf fee pHrairtrec«triitutk>m vi both aruj ttinOn tonScfka, 

id mth* " Tfro tuTutami crUrn tb« Wkfa the i+Eraparfa 
niul wfbCfnK ths i* ctunaff«l to *a Str ftwltft filer * nmMwr* Ifflm 

Twj-irru iflef c^yeficrafcfd Lit ber* be i* horn- bl IfK teaih IttOlllh. 

HI, wifr a* erf? the* I «al wnr (Jay* from >N to bu Iwmtp) wkni hr * 
tafirfliiilwr ^gaiaT flUnttf'v Tramlalloii (4 ttw AJUrtp PnOmtawn, 
Bm"k vfii , Aipy ^ ft * r p $isi.) Theprlctcipfr i* idritcLcal wish Ui,ti 
M fiu \\urt Itommi ji[ris?tillirflCf t tho prinri^ that a raitft hvei im in 
in u ban — mu- cElimruithm, if «c may *o >pcnk, of I hr tac.t o! sk-.UIt. 
iXIaiW-. Aureal p* n*=M 

The above ifudftaikm Enoot llie Aitareva Brahaiijmni May also lune 4 a 
4n answer tu Whftt Mr- Wait*-1« S:i» Hind* Lo»lfi* 603* para, lajri 

wiili ipfcrmn: w :(wf m'cesiiniiaf tk' wid^w io her tnr^mndT* pnapiriv, 
after qmrlkiff klwfalkrwiiiK •[%**%*&> faym Vn ? 11 of liiipi urJ*r*# 

i-. tr.-t h. 1 i.-k-tf-i 1 ^J, balf ihc body survives. Hew *l)Otlld tumiher l*kr- rh* 

fmcppvrty white frnhf 1 tin- body of the owner njrrira ?"" Mr, Maine crtik kc*, 
H li x i o^s-wiw that Ihii wlaithiw liai Ihn fnn!J *wF many trtta^i 
Ii pfun h - s-c«p ttrjyrh- If Uwi tai*b*a 4 *tH| wirUve*. lb* rartaui takr. 

If Lb - withra ip kn>knt upwi n.-> tEw cflflJinuaiiow nf lw herthajid'n ixijiivtttfr. 
she to ial» even Nfon? male 0*111%* twrfeHtrSjr Tkr ion i^k 

Hu; CalluK tnni a^pki Ik tJ iEM'rStrdi tmkm tk^rre Uir wi+luw wtas ^ oriLy 
HjJ! r-j. khvU', rypreiaKv if Sir k i^cnTio-Hfi ht- tlto fulSu-f 1'iKnJicf * c^ukiK 
f*i-ir;£ imjwirjfi . 1 * hu !u*ti arsik fil fo erffrr hw Armfn>4. ht ihr p*-n"rrrm■ r 
H . ffi-ip ri’L^ti'ui tfuiin, k-j. 1 l .*■ *i Jm -;i> ffTwnqir Ml tlw ■ «>fi 

of ffffi/Ok Lftiti>bvmd^Uu h and nmm^KV .kUEiDSJK otliM- 
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,7/jr i r family 4 , 1 with a view to the funeral cake, the 
water, and the solemn sacrifice-’ ''( 6 ) Thus writes Sir 
H. S. Maine in Us Ancient Law, and every Hindu 
knows how truly it represents one phase at least 
of their religious life. But the law, as at present 
administered in British Courts of law on this side 
of India, recognises the title of sons to ancestral 
property by tight of birth, irrespective of their per¬ 
formance of obsequies or other fitness. 1 shall try in 
this paper to indicate the tncorrectness of this view 
and how Tar it is in direct antagonism to the true spirit 
of Hindu law, 

Hindu Law is ordinarily divided into three divisions 
offM Achara or established rules of conduct, including 
Such subjects as education, marriage, funeral rites, Stir.; 
( 3 j Vyavahara Or worldly matters, in eluding judicature 
and inheritance : (3) Prayaschitu, comprising penance, 
purification, transmigration, &c. ; while each of these 
divisions has its own distinct province and purpose, they 
all group round the central idea of Dharma whose 
imnfstrams they may be said to be. The object of early 
writers on Hindu luw, as remarked by the laic Rao 
.Sflheb V. N. MnndJik, has been more to inquire and lay 
down the rules for Achara and Pravaschta than about 

Yyavahara or the Civil Law, Hi Is needs 10 he dearly 
followed and realised by English judges and lawyers, 
in whose attempt to interpret the spirit of Hindu law in 

t Hi- fea twA Milwr lull NwnarititfttO) ihbtlriflif etf M» pam* 

|fc f li-p In tlur \lxmm lawr in Use &dm of bid heir, wrluril be 

rardciuflt* ubfitfatioJi Lifai Hsiitluro *<|ofrt frwia wt*ih*r lamIfr. W 

4tn iilcsL la, However rtppfrHM! W Hindu uOTi»ifr i ih*\ r*.-Bi;]iit=* Uw define 
t] rc Piwitt mhJ duvet* ^ doirms *d *f J[t nmkc Jtii iekd 

ifw. T«=if' *t lb* ^ei* uhL if pMtf* ^ kc l!tp 

Cha^ XV., Bait. M™.. IL ifi, 7$ > 

Utut k! ih* r Cb.ip. r, til 13. 

ii II. & Ma ifclc l Austin Uw, IV- 


the light of European notions or to engraft upon Hindu 
Taw-terms, lIic meanings which like terms hear In 
European systems of jurisprudence ivith i disregard of 
their origin or the ^urro sinking cmjttmstances, great 
mischief ts done* Another drawback of several modern 
writers on Hindu faw is the disregard, nay* the utter 
contempt, with which they look at the religious rites of 
Hindus os so many absurdities woven round their civil 
life* and, in Lhcir inability to understand their import, 
they discover a tendency to divest every civil cjticitkm of 
ies religious texture with which it is inextricably tied up, 
Jt is impossible not to admire the patience and industry 
of several English authors on Hindu Low, hut if is a pity 
10 see them attempting, in their so-called philosophical 
disquisitions. to subject every pliast* of bath civil and 
religious life of Hindus to certain bird and fas* rules, and 
holding out a clear cut result with a faith in Lheir sound¬ 
ness as if it were gospel truth, hut often sublimely uhvunk 
Thus they run riot over the field, and sow tares oi error 
among the wheat of truth The words and terms used In 
Hindu religion and law, when their meaning is investi¬ 
gated, will be toijnd so be, as Luther said of Sh Paul s 
Epistles, living things which blevJ if they are pricked. 
And so long as the spirit within them is not rightly read, 

1 "justice to Lhe Hindus in matters of inheritance must 
remain uncertain because it would often have to depend 
on the reasoning of the European mind* which, failing 
to appreciate the historical facts and (he religious ground 
on which Hindu reasoning proceeds, niusi necessarily 
often become fallacious.” 1 

Amongst the Hindus* the most (rifling even! Iti Eire ps 
interwoven with religious ceremonies in some form or 
l GJlUUlAdtar* Utenif Etumftjni. VjL M-, jj* loz* 
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other. He must daily adore the household gods and 
oiler tarfttn, i'.coblations of w ater to his ancestors before 
taking his meals. As once remarked by art eminent 
Hindu, it a Hindu can do without food, he can do with¬ 
out ancestor-worship. If there is sm auspicious occasion 
in the family, religious ceremonies begin days before, 
and ancestors are invited to ward off the evil during those 
days. If a Hindu is 10 start on a journey, similar 
ceremonies are performed with nn implicit faith in the 
pFcsciiLV of dead ancestors as guardian spirits to protect 
mini accident. His death-bed is marked by an under¬ 
layer of sacred riles based on ancestor-worship. Thus, 
from birth to death, a Hindu goes through a mass t.f 
ceremonies, which necessarily take tip a large part of His 
life, and which would appear appalling to anyone not 
acquainted w ith Hindu society as it exists. At the basis 
©f all Litis is filial piety which makes god of a man. litnl 
assigns to fa titer and grandfather a place next to God 
only m tank. <*f i The Shastras retain the same hold 
onihc Hindu mind of to-day as they had 2,000 years 
.1^0, The Hindu of to-day has the same faith in 
their truth and efficacy as his forefathers in the days 
of Matiu. 

There seems to l>e no ground whatever for the insinua. 
lion made by Messrs. West and DUlilcr in their Digest 
that,isi the present condition of Hindu society,the perform- 
aned of all religious rites has become lax and irregular. 
They give no authorities for this sweeping assertion. If 
by * lax and irregular' they mean that there is a slight 
departure from the VedtC rituai, they may be right, for 
more recent ceremonies modifying these have been both 
introduced and recognised. 1 For in so far as l he Hindu 

(J> Sir Jiumrt CunpbriT* Spiril-BguJ. ©f WWlent v'lifiom. S»rr»dlJ* 
Jtari * THjptf* Ltw UdMi p- *p> 
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law of inheritance appeals to evidence based on religious 
grounds, it is quite immaterial whether the detail in the 
performance of this or any other ceremony concerned by 
it agrees with the teaching of the ancient or mediaeval or 
even modern ritual, provided such a performance is held, 
rightly or wrongly* to be in the spirit oi die orthodox 
fa ith * if) The question to be decided* therefore, is whe¬ 
ther die popular mind believes in the efficacy of die Srad- 
dha ceremony as benefiting the soul of the deceased 
relative- If the soundness and utility of a system is to 
be judged from the length of time during which it 
preserves its vitality, and exercises an influence on 
men for whom it is intended, the Hindu religion and law 
(for Hindu law is entirely based on religion) may be 
regarded as the most perfect system of moral and legal 
codes ever evolved out of man's brain* inasmuch as it is 
perfectly adapted to the conditions and needs of the men 
intended w bring within its influence, with enough of 
elasticity to suit the changed conditions of life in course 
of ages, with such a system of law ami so religiously 
sensitive a people as the Hindus, it would have been 
thought no trouble would be too great to tmcc the 
Origin and the primary meaning of every custom and 
question of law. 

But, as it was. till very lately, only comparatively tater 
wurks on Hindu law were consulted with a disregard of 
the older authorities. The confusion was increased by 
the Pandits oi the Sudder Courts (employed by Govern¬ 
ment for the interpretation of the Shastras) who gave 
opinions as they had a predilection for one school or 
another—opinions which were received as sound Hindu 
law* but which, as a matter of fact, were tinged with 

l#j OoitHaclwr, Vet. EU p. 3ij- 
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local prejudices, and wet given, not always after a 
sound knowledge of law and full study of the texts and 
authorities properly applicable in cadi case, but accord- 
in,- to their lights and oppon unites. sometime-', lar^e, S)ui 
more oltvii limited, I; not unfrcqucutly l;ap[‘cnctl that 
ihe pandits mis understood the questions put to them, as 
in die XiuLkii Rain's- case* and were often mixuitdcr* 
&tood by the Judges, as tbc history of the grow Lb 
of Hindu Wills in the three presidencies amply 
shotvs. 


The mischief, imwvver, grew out of the necessity. 
I he Judges- were ignorant of Sanskrit, ami were unable 
to found their decisions on a direct and immediate 
knowledge of the original texss ; and cither had to resort 
to imtislaiions, where translations were available, or to 
content themselves with what help they got from the 
Shastris or the lawyer* in their pleadings, most of 
whom, with a few honourable exceptions, knew little of 
the spirit of the Hindu law or die distinctions between 
different Inw schools ; yet there was no atlempr to 
remedy tr as soon as Opportunities Wert! available. It is 
only lately, as remarked by Mr. Maync in his Hindu 
t sw, that an opinion has been growing up that we have 
been all drilling u rung, and that the only safely lies in 
reverting to antiquity— i should add—with a reservation 
in each suit for an enquiry as to the particular customs, 
ifanv. by which each party, it considered, w as hound. 

For the Slustrys refer, not merely to the customs of 
dlffertni districts, different tribes, and different families 
fMann, I. 118), hut to that general and Immemorial 
Custom which is 1 transcendent law,' Mo the root of all 
piety, good usages long established* (ibid, io8 ( no), 

* to imnKinorhl tradition' (II, tSl, finally, to that 
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incontestable law which we I instructed Bmlimins 

propDtiOilp*!(/) 

tf ImJiafi Law may in fact be affirmed to consist oi a 
very great number ofloeaL bodies of usage and or*crtg scr 
of customs rctlucL-J to writings clutmmg to a diviner 
1 f t MuaLriciij on Hindu Will, Ptvfcttti p, r. 

Custom or usage friiiys H my bmpftrturt pan La Hindu Uw lui^ i- ciiLtrely 
JjiTcnTyjt En>Jij ivJllI i> ueuitrfttoud by the teavi in It rt J (lit' 

niain wur»T rti‘ -IfViii Ifth from IMP tartk^l timfca* and dw Hindu Enw bod-i 
arc BW«Iy U m records of ciaioab ikafc exhted in Uiom dap* or whai their 
ihouyiil they should &*, Thu cmlliriittg m tb* 

LiilTd'i ,-i:I iinct* IIJTIS pobubiy ihw Ho xiascir P£i!M:J}OUia,tafl Ai ilitfnrvisE periods, 
ujikL i-ia\ be nccuitutod Joi b> Itm £taui£** the cu»eoi?h bad umUr.^Eme 
Lli.^rLi: Elfci- inter**:. ItfC 1 '. vm li«ik chani^ ihcmEft hkni-Jy.' lJ All iSsb 

4-ftil dtriver tbtir aulbhrm fiwai* and profcjm lo be 

bKLwd ttn. thd codtn uj Mujuj t±rjd-Yajii&i. i[k\i r ’They do not admit \-UaX 

them hi aoy diffcrtu™ brl wi’-sio the jjft > laid down in EhcAflCicnt 
'*wkt J nod, wbiircvcf uuy such diftatemsa MtM lu exist, thrv ' riUttr 
eud»VlMir uj ivi:oct^ hi ii* in; ^±-p*vU U**J * i 3 ^ pul on ihirir t**rr, 

ht I* lq&iiin ihrtit away by Mu' nn^uiripk'n of HL'cidcaul omiiiui!S» m. In*.e r ih^y 
Mu^pSy. And it h U& 00liwi|0i]iiLv id *uda inteiprcioLi i mi or ,uldiduni UmE 
tltfiKfii! nnubiilou* ,fuu*oti“ji,t£d in liir Viiiui ^nmAHil Ipcr^ ^f-T ^ Ai. 
thangbjbotfa pftjfaa U fc derive their opinion fnjfli n i-tWTuuE ant! luthurij.i- 
tjve lijidrE'-ViiEdiiiL’ uJ tbn samenodonl U ti^'—ftloid^ucki ^ VuL 1 L, ;i^ 

146-Lfl.) Afor a very cardut I'xamiiinNonLijl the 4iirtrnT ten!* eind inter 

COrtWVmUrtMj Mf- iuhtke EHiarknnlJi fclitu»r limp, ckbumd hiirndi in * 
fuS E^di ^ Hit Iknpl Court, il *W much diflbeatti of 

opimirn it* there tketwceji ihern and 1M fuadutlbiijil arc 

L-ulirrh ■ATiiFinj.'d Icuit-s of derail wi:Ldj mvuh c tii? tosiilkl oi prind- 
pit o± any kind nhnh^rr ' iCium r. AkupiI, $ U. U is.* p a _;i.J 

Tlit^ prtM2?hint*!Cf of CUftons illbu^d On lEkfr hi^lsnr 

DJULtkorilifi^L M JllUlltU^irlflf j:T il#toxin. s.il ^ VIhitej. ,+ h !::mi-temlcml Utw 
(.^Fahrj, h* |n th^ Mahulihxrati^ Kin^ Dfrnrmirajn c 4 t ^4 

ohotx- all with n ftnmcikiiiM imtaflhii'lil the Utills? of nfiv OllMff wtaiVo of law 
— ,k fbfcSMiumir h i.ui-L'tt lllu, Uuj griitis miv Tlial rilh h Ihr 

1 prerp-f j «-> n ^ bi R+ihrn err-al fijt-a -^out/' SiH^nthik hi hja 
tary i"t llir pas^a^^ -.i;. -, chin i '* this duniM klluw lEcnt |m. t J l only u Jnch 
h apprawd Uy fhi-- inajwtty of lit* \\\ X. >Uiniiltk. Mmyuliha* 

l\ XUV). Mon iff IncuienlH the «aunc ooclrlnc- Thr \tay the goirhii hy 

,> Et_* 1 £]i\ pill-eMlT ,ind fAindpuUVijl* h.nVr ^rmi’ shouiU l«i ffyddfcJ by 
iiur., , \l*nu |. t u^— sin, nrt ; 11 , h, is, i* • IV,. sty—ijo r vm.| ^ +T .) 
V ljn&rMfm odndhi tol the oil ftOKtelMiVjUld pac-tiitmi nr>r nm-.il> 

of *xliAt HkTiinliy p-tcv.\d_i ift Uff? wwkb ri^tnn-i 

iVtit r cts. h h L. jp P p* t h qikDtcd by Man4^kL XilL^mhn in tb« Vjnr^hnni 
UrayBikl^L take^ iirf feinic virw, =uitf conspanrs civil hw lo gTainTnj.iv « tioth 
beia^ kpundrii*Mi fc i*A^e_ VjjiiAvalkyn 1 L. jj?.h ih..c nam dbraia 

itsyilfp if nppc**i>i to tin? usn^ whlieH lEur jvotilffp ii tun to b*l fnai-iiv 
eiL ’fhaft ipKPt’idotK will vnt to iJl.:-anit*i sh r dim|;ef fn-m iU- 

fa^ trf ircattnx (Kb «ir tfcaj nn m ptEnt oi IfindEi Law. 

r Ft e Tin^c 1 = rnr main ^ntuTflol nU litw md W ti^w-intr Eo liw ionuikind^ 

rpic^lt 4 il alt Sfui 3 trBu% j.rjl fMAkaUiJUTilA by VciLk^rsiUi m 

Smrhi Ririnntnri—' .Hnnfftik IntoUiudion^ j-. jiriv) 
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authority than rise rest"; (g) its most distinctive feature 
being the order of succession based on religious efficacy. 
“The principle that the right of inheritance, according 
to Hindu law, is wholly regulated with reference to the 
spiritual benefits to Ik conferred on the deceased pro¬ 
prietor lias been laid down on the highest judicial 
authority as an article of the legal creed, which is 
universally true, and which it would he heresy to doubt." 
11 All die ancient Rishis or Hindu sages whose texts are 
regarded as the fundamental source of that law, and al] 
the commentaries on it whose opinions are recognised as 
authorities in the different schools current in the country, 
arc unanimously agreed )(l accepting these eorniJcFa- 
tions as their chief, if not as their exclusive guide." (/r) 

Another peculiar feature of Hindu law is the tmdivtded 
funity \yrtsrn. Corporate property, as is well known, is 
the rule in the East, till the contrary is established. The 
early beginnings of society arc marked by the same 
general features all over die world ; and an article 
acquired by an individual soon comes to be regarded, 
as its need is felt or benefit recognised, as the property 
in common of die larger circle of which he is a member. 
Various causes pecul iar to different places have operated, 
from time to time, to change the mode in which property 
is held. But, while in India, either joint families have 
developed into village eomtnun it ses, or viif age cum muni- 
ties have disintegrated into joint families, die movement 
has ever been within these narrow limits; and it has 
never at targe known other modes of tenure of property 
brought about by the progress of society elsewhere. 
Civilisation, gradually multiplying the mutual relation* 
and dealings of individuals in society, occasioned die 
Crl II S’ Siaiiuv .Wir-tt: taw. 

(i) Sir. Jua’ilt lliktur in Cura v. AwJ, j EV t„ K. 
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sale and mortgage of property; and the facilities and 
benefits resulting therefrom strengthened the sense of 
individual property, at least in the ease or seli-acqiii- 
s&faoft as soon as there was the slightest sign of the 
segregation of the individual front the family. In its 
devolution, however, from the acquirer to the heir, it put 
on its old fetters and became ancestral in-the hands of the 
next holders Debts of the proprietor became a first 
charge on the property thus received, and it was the 
sacred duty of the heir to discharge them. Titus a kind . 
of spiritual bargain was established, and, from a commu¬ 
nity ,if worldly interests, Livere sprang a community of 
spiritual interests fur die benefit of the titdttei of the last 
proprietor by performance of certain religious ceremo¬ 
nies—the Sraddha (faith or belief). The word Srdddha 
is derived from two Sanskrit roots, Sra truth, faith, 
devotion, veneration ; and JAa. to hold. The word 
accordingly signifies the holding or belief in truth, 
hence an act prompted by faith. Asa dishonest or a l*ad 
licit might try to evade this just responsibility of satisfy¬ 
ing tbit debts of his benefactor and release his soul from 
the hell called Put, the next step would naturally be in 
the direction of the selection of a lit person in whom the 
holder of the property has faith, both to fulfil the civil 
responsibilities and perform religious riles for the 
regeneration of bis soul. The simple performance of the 
cerranmit's, as a matter of duty, was of no avail. As 
the word SriJdha implies, faith was essentially ncces. 
sary, faith w.m every tiling; in other words, the performer 
must he one from whoso celebration of the Sraddhas 
some spirit mil benefit to dm deceased is likely to arise. 

A man can consequently exclude any of bistorts for a 
Congenital defect or for disease of a virulent and 
obstinate type which entailed religious, and, as a result 
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thereof civil, disability and sometimes even for want of 
mutual faith, from participation in bis property.* Says 
Mirada: ‘‘Women,, sons, staves, and attendants are 
dependants; hut the head of a family ts subject to no 
control in disposing of his hereditary property/' (0 
This extreme course was scarcely ever resorted to except 
in very flagrant casts, and, in the nature of tilings, selec- 
lion generally fell to the lot of the eldest legitimate son, 
i lie cl Jot was begotten from a sense of duty ; ethers 
.arc considered a* begotten from love of pleasured (/} To 
secure the performance of religious sacrifices, which it 
W 3 s rhe part of the deceased owner to maintain in his 
lifetime, and which after his death lie is entitled to 
share, and to avoid even the remotest chance of failure, 
an elaborate and lar-rcachtng scheme of succession was 
provided which recognised twelve kinds of sons,+ Most 
of these, however, soon fell into desuetude. The one 
that continued to be looked upon with great favour was 
the Jurtisa putra -the son pro-crealcd on the lawfully 
wedded wife—the legitimate son, or literally the helt- 
saiiour as oblation-giver. The origin of the word Putra 
(son, hell-saviour) from Put fa specific hell) is as. 
well-known as it ts ancient, and one founded un the 
innermost convictions of the Hindu mind, “ Since the 
ton {tnwttp) delivers his father from the hdl named f>u,\ 
he was therefore called pub-a by Brahma himself." J A 
mistake is, however, made in the application of the term. 
A Child immediately on its birth docs not become a 
•putra. but is only called '* Suin'* (begotten, and the 
feiher is-termed “Jaaak " (begetter). It la only after 
* III CaEt. 1%. Bit V. Comm., pt». Job—wS. 

(<*• Xjo* 4*. St. $6. 

(j) iluJly, ist- 
t Wrs: am* Unntfr. r 
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the performance of certain religious ceremonies that the 
one is termed 1 Pita’ nominative singular of 4 Pitru,' 
protector, father, i.e., ancestor, and the other ‘Pulra, 1 
hell-saviour; aj;J only then they are regar Jed as ji'mtly 
interested in the property, as 1 radii \ ancestor t and 
*vatns,' one entitled to the property- Non 1 , although a 
legitimate son is termed an Auraxa pains from the time 
of his birth, he in fact does not become so till he is 
accepted as such (/.ft, one in whom the father had fa ith 
as a fit person to perform his obsequies) by the complet¬ 
ing of certain Sanskars, the last being thread-ceremony 
in the ease of a dwij, an j marriage in tile ease of others. 
To understand this proposition dearly it needs to be 
borne m mind that the whole fabric of Hindu religion 
and law is based on ancestor-worship, and property 
remains in the family only as a means to that end. 
Now, according lo the Hindu Shastras, a child, when 
horn, is a Sudra (one who had originally no right to 
property), and it is after the due performance of certain 
Sauskaras that he kn'mo a d ij, or twice born, .tad 
thus qualified to take pari in the worship of his 
ancestors, the right to inheritance being only a means, to 
that end, and incidental thereto. 

It should thus be clear that the sons, according to the 
Shastrashave no right lo the ancestral property merely 
by birth. “Let sons regularly divide the wealth when 
the father Is dead." (£) The natural inference from this 
b that sons have r,<? right in fathers property before 
partition, nor does partition ascertain a pre-existing 
right. After the death of the father and the mother, the 
brethren, being assembled, must divide equally Uie 
paternal estate ; "for they have not power over it while 
if 4) NWnIdt r _l j. 
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their parents live" (/) "because tbey havenot ownership 
al that time,’ 1 (in) 

Cliandcswara, CallucabhiHta. Naelmspati, Mi$ra, 
jimuta Vahana, RaghuriarnJa and die rest observe, by 
die term “divided' parti lion is intended r from ordaining 
partition after the death of the father, it follows that 
ownership vests after his death, else why should tbey 
not divide the estate earlier? («) Devala, too, expressly 
denies the right of miss in their father's »va!th. 
" When the father is deceased, let the sons divide the 
father’s wealth ; Ut sons have noi ownership while the 
father is alive and free from defect." (o) Srikr&tun 
concludes his commentary on this passage thus: 11 Jie- 
cswise the relation of birth is superior to every oilier, 
as son standing in that relation—not any other relative — 
has the right of succession to his father's wealth Immtdi* 
alely on the extinction of his hither's right." Thus the 
passage expressly denies the rights of sons by birth 
• while the father's property subsists. This proposition 
also derives support from the following fact:—In die case 
of goods left by one of several brothers or a relativ e living 
together as a member of a joint family, 11 the property of 
the rest of the brethren or other heirs must, however 
reluctantly, be acknowledged to arise cither from his 
death or from the survival of the rest at the time of 
his decease." (/) Similarly in the case of a son living 
jointly with the father ; the survival or demise of the 
ancestor is a requisite condition for the vesting of live 
property in him, the partition being left to the choice oi 

(/) M,mu LX., i D4- 

[mi) Vi\l ¥ 

r*vcofer« p* 

JhniJiil VafcM* L, (&. 

If j Ji«oft* V'lUnUM I,* 33- 
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the successors. (?) Similarly the text of Satikha (*■), which 
Mr. Man ill ik puts more clearly in his own words, runs 
thus; —*' ttfotwithstanding the undisputed ownership of 
the sons in their own acquisitions, they are dependent i n 
regard thereto ; liow much more so (must their depend* 
tries he) in regard to acquisitions by the father. And 
this dependence has refereoce to partition t (the perform* 
once) of voluntary rites, dealings and the like." (s) 
Horita says, “ While the father lives, the sons have no 
independence, in respect of the receipt and giving of 
property, and partition (of wealth}.” (/) 

'‘The father's property also ceases, by his degradation 
from UiS tribe, or disregard of temporal matters. 1 " fa) If, 
however, his mind he perverted and his body afflicted 
with a lasting disease, then die partition may take place, 
“but not if the father desire it not.” So S'ane’lia and 
Lichita explicitly declare : ti If the father be incapable, 
let the eldest manage the affairs of the family or, with 
his consent, a younger brother convtraint with business. 
Partition of the wealth dots not take place, if the father 
be not desirous of it, when lie Isold, or his mental faculties 
are Impaired, or his body is afflicted with lasting disease. 
They arc not independent while they have thdr father 
living” {?), 'A division of the ancestral property does 
not take place without the father's choice : since Mann, 
Naratia, Gautama, Bhaudliayana, Sank ha and Liehita, 
and others fin the following passages) ** they have not 
power over it (») “ they have not ownership while 

fiO Mmu t IX-, Hr 

fp) Vir, p. L, uml Vjm* S&ijiju 

( 4 ) MiiiiEiMu Vy.v p- ly 
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tlieir father is alive and free from defect "; (a) “ while 
he lives, if he desire partition (y) ■■ partition of hcri- 
izgt by consent of the father * (a); “a partition of the 
estate being authorized while the father is living (o), 
&c, ( declare without restriction that sons have not a 
right to any part of the estate while the father is living, 
and that partition awaits his choice. (£) 

Jimtita. V all an a would even go further and says, 
“ Partition may take place by the father’s choice, while 
his right of property endures provided the mother'* 
courses have ceased," (rj 

The author of the Dayarahasva in the commentary 
on this passage says: '* If the father be not a house* 
holder, * that is. if lie become an anchoret or ascetic,' 
and if he be * devoid of a flections,' it he do not care for 
his wealth ; if there be a relinquishment on his part 
through aversion from trouble, though he continue to 
be:* householder ; then the father's voluntary relinquish, 
merit, his quitting the order of a householder, and Ins 
degradation from his class, are declared to be causes of 
annulling his property," {</) 

ff the father voluntarily makes a partition in his life¬ 
time he takes a double share of the property ancestral. 
V ri has pad says: *> The father may himself take two shares 
at a time made in hi* lifetime"; and Mil ratio, *’ Let 
the father, making a partition, reserve two share* for 
himself." {<?} 

(jtJ Ci:e 4 *3 from. NajtuU* but il ut >1 ftSLMJJfiT flf 

(f) (^ulooii^ win , x. 
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Vishnu says: *' When a Culler separates hia ions irorrr 
himself, Ats amn toiti regulates the division of his ac¬ 
quired wealth ; hut in ike estate inherited from the grand¬ 
father! the ownership of father and son is equal pi {fh 
The Utter part of the passage is interpreted by one class 
of lawyers as illustrative of die son's vested right in the 
hereditary property by birth* It, however, hardly stands 
the test c( logic- The use of the words iy his own ft till 
in the first half of the sentence would imply the want of 
will to be imported as understood in the latter half of 
the sentence, where a contrary meaning is intended to 
he conveyed, if so, the passage would simply mean 
that the father is not entitled to make a distribution of 
greater or less shares at bis caprice as in the case of hb 
own acquired property, but shall, so far as possible, 
make equal or uniform shares* ** Equality among the 
heirs/" said Lord Jutsice lnnes t ‘ 4 b T as we understand, 
die spirit of that (Hindu) Jaw,"+ But it is not an absolute 
mandate. Yajnavalkya says: 14 The father is master of 
the gems, pearls and corals and of uli (other movable 
property), hut neither the father, nor the grandfather is 
so of the whole immovable estate, J ‘ (g) This passage from 
Yajnavalkj-a is laid hold of by birthright writer to 
support thdr theory of the father having no right over 
ancestral immovable property whatever, but only over 
movables. The use of the word “nAdr,” however, 
before immovable property dearly indicates that it b 
merely a recommendatory injunction forbidding the gift 
or other alienation of the wheds immovable property, and 
not an absolute limitation of tlie father's power of dives- 
lure, for propem is the chief means of supporting the 
family, and maintenance of the family is enjoined by the 

{/) VUni, t*i t-*, J- V, dL l 55- 

f Sec nhti J. eh* iu-t K_ iL, vmru a+~JT* 
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Shastras as an Indispensable obligation. (A) It is true 
the orthodox Hindu regards the claims of his children 
Blld dependants as indefeasible ; but as jimuta Vahana 
says. ** the prohibition is not against the gift or alienation 
of a small part compatible with the support of the Family ” 
(f'l ; and if the family cannot be supported without the 
sale of even the wliote of the immovable property, it may 
besoid or otherwise disposed of as is expedient. (/) 

“ If the father recover paternal wealth, not recovered 
by his own father, be shall not, unless willing, slure 
it with his sons ; tor in fact it was acquired by him." (A) 
This passage from Manu is forced into their service by 
the exponents of the birthright theory, that since die sons 
cannot force the lather to partition such wealth against 
his will, the partition of hereditary wealth not so acquired 
at the thoice of Sons is clearly deducible. This is a twist¬ 
ing of the plain raeaningof the text which only means that 
the father need fiat distribute the grandfather's wealth 
which he has recovered, but must distkihuts the 
father's wealth not so acquired, at hit choice but not 
according to his mere cupric? (i. e„ unequally), {/) 

The text of Yajoavalkya concerning the equal right of 
lather and son is often eked in support of die birthright 
theory. It is, however, differently explained by Ragliu- 
nanda and the learned Udyoota. The passage in ques* 
don runs thus : *' The ownership of fatlicr and son is the 
sami: in land which was acquired by his father, or in 
a GOrrody, (/«) or in chattels." («) It'is thus-commented 
* 3 * 
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on by Raglitmanda in PayatKwa : 41 In regard to 
the land, a corrody, or slaves though acquired by the 
grandfather; as die father has the property of them, ft* 
ragin' of his doing the person srho presets is a fu no ml ssbfa- 
tivn at solemn obsequies, so, if hts property cease by 
de/ilh or other cause, his sons have a right, though their 
uncle survive, to so much as should have been their 
father's share.” Udyoia interprets that ‘ when one of 
two brothers, whose father is living, and who have not 
received allotments, dies leaving a son : and die other 
survives and the lather afterwards deceases ; the text, de* 
claratorv of similar ownership, is intended to obviate the 
conclusions that the surviving son alone obtains his 
estate, because Vie is next ot‘ kin. As the father has owner¬ 
ship in die grandfather’-, estate, so have his sons, if he be 
dead. There la not in that case any distinction founded on 
greater or less propinquity, for In tis confer a benefit by 
offering a funeral oblation of food, as enjoined at solemn 
obsequies. 1 (») Thus the heir’s preferable right appears 
to rest on his presenting the greatest number of beneficial 
oblations, (/>) The importance of the cxcquinl cere* 
monies, from a legal point of view, can rot tie overrated, 
ft is the bcniridcn duty oi the sons and kinsmen ot the 
deceased to perform them ; loss of inheritance is the 
penalty enjoined for their neglect or omission, f Manii 
quotes from Brihaspati chat a ** 301: who neglects the 
duty of redeeming his father b tike a cow which neither 
affords milk nor becomes pregnant”; he has no claim 
to the paternal estate. In like manner Vajnavatkya 
shows Succession to property in right of the funeral 
oblation, "among these (sons) the next in order is heir 
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giver ot oblations on failure of the preceding'." (41) 
Nor b Yajnavalkya a blind upholder of the right of 
sons to demand partition during their father's lifetime. 
For he says : '* If the father makes a partition, he may 
separate his sons (front himself) at his pleasure, 
giving the eldest the best; all may be equal shares. 14 
The passage obviously leaves partition (r) to the option 
of the father, as well the pro fortiori of the share of each 
son, as determined by his estimate of their merits. 

In answer to Mr, DorradaMe's inquiries made in Suras 
and Broach about 18.30, the Gujarati castes, almost 
without exception or qualification, denied the right of a 
son to demand partition against the wish of bis father. 
So, also, a large majority of the castes (8a out of tot). 
From whom information was sought by Mr. Steele at 
Poona, replied that partition could not be enforced by a 
son against his lather unless lie had acted improper iv as 
manager, (r) It would thus be seen that the usage of a 
large section of the people of the Deccan, and almost the 
whole of Gujarat accept the rule of D baud ha van a as 
living law. ** While thu Father Jives, the division of the 
estate takes place (only) with bis permission." 

Though the law of the Mayukha is regarded as bind¬ 
ing in Bombay, and of the Mitakshara in the Deccan, 
and their doctrines adopted by die Judicial Committee 
as applicable to all and sundry, wc have, on the other 
hand, plain and indubitable evidence of the heads and 
representatives of the castes on points where these 
authorities are no: accepted at all or only partially 
accepted- Answers to questions Nos, it and fa of the 
Circular No. 8, relating to partition in Borradaik's 
Collection of Case Rules, say that even amongst the 

if) *, 

M YnjnavaJkjri 11 +■ 

(Jj , l„ CL, m- sh F n- 


it 


liralimins a son's fight id partition is not fully admitted ; 
and, amongst the lower classes, either there is no parti*' 
lion, or the father has the right of keeping in his hands 
so much as he likes of the hereditary property, in 
many cases the mother’s consent is necessary, and every 
caste provides for her maintenance in any case. Sir 
William Jones thought that the text of Mann IX. 104, 
“ After the death of the father and of the mother, the 
brothers being assembled may divide, &c would pre¬ 
vent partition without the mother’s consent even after 
the father's death. (/} Indeed so great was the social 
degradation that the sons who had enforced n division of 
the family estate against the wish of their father* suffer* 
td, that they are classed by Gautama and Apastamba 
with atheists and usurers — the men to be excluded from 
die funeral repast- “ They were outcast* in Hindu 
society/* says Sarvadhikari, *’ and were looked upon 
with contempt, “ 

“There arc a few texts," says Sir H, S. Maine, * 
** which have been thought to imply that the sons of an 
agect father could compel his retirement,"' And again, 
( * Our whatever may be the meaning of those texts, 1 
cannot allow that they lend any countenance to .in 
opinion that sons could compel a partition of the family 
property at any time against the will of the father." 

Now let ns examine the so-called birthright principle, 
and the contrarieties to which it leads when carried out 
in all (Ls logical conclusions. Strictly interpreted, each 
sou’s birth ought to mark off a slice from the volume nr' 
the ancestral property, as it exists, at the time of his 
creeping into the world, so that, each successive son's 
share would be more or lesi as the property swells or 
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suffers during the interval. Thus if at son would get 
the largest share whose birth discovers the property 
largest tn bulk irrespective of his seniority or otherwise. 
Now this the birthright theorists would not have; 
they would have ali the sons take equally in the proper¬ 
ty as it exists at the time of partition, and not at the time 
of each individual son's birth ; in other words, they 
would have all the advantages of their own, ns well as of 
tlidr opposite system with the inconveniences of neither. 
Resides, there would be no incentive left to tilt father to 
make any savings from the income of the ancestral 
property, as all such savings would accrue to the ances¬ 
tral property, and leave the father at the mercy of his 
sons, who would claim partition as soon as the property 
grew tempting enough. A shrewd father would im¬ 
mediately perceive that his interest consists in keeping 
the hulk of the property low, by spending all he might 
r^:ui>L- from the property. This brings tile interest of 
the father into direct conflict with that of the son. If, on 
the oiher hand, the son’s preferable right lo property 
were made to rest on the acceptance of him as heir by 
the father by the performance of certain StntsJiars, it 
would, by obviating most of the inconveniences of the 
other system, promote the peace of the family, and save 
hundreds, of rich Hindu families from the ruin which 
almost daily overtakes them. The sons would stt that 
their imerest consists in obedience and good conduct, 
.;m! Lhe due performance of filial duties. 

Again, If sons had ownership in their grandfather's 
property during the lifetime of their father, then if there 
he two brothers, one of whom has male issue, and the 
other has none, the children of him who has Issue, oti 
demanding partition, ought to participate equally with 
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their faLlier and uncle, since, according to the birth¬ 
right writers, they have equal ownership, («) 

I/ T again, the birthright theory were correct, one 
might question on what secular grounds the blind, the 
lame, the deaf, the dumb, the lepers and those suffering 
from an absoluteand complete loss of a limb, are exclud¬ 
ed from inheritance. There could be only one answer 
to this question, ns., that originally no civil disability, 
but religious unfitness, is the cause of disqualification, 
jf this he true, it at once falsifies the birthright theory, 
and makes it a system of contradict ions. Because, it is 
a matter of everv day belief with I Lind ns dial these, and 
various other maladies to which cur flush is heir to, are 
the penalties for sins committed by us in past states of 
existence, and that while the minor ones are cspiable 
and removable {*) those of a virulent and obstinate type 
are not : and therefore entail disabilities rendering the 
afflicted incapable of performing the Sraddha, which is 
the test and title of a man’s claim to the Inheritance, far) 
The sanctity and efficacy of the SriJdha ceremonies have 
possessed the Hindu mind in all ages. It is a deep-rooted 
belief with the Hindus * that the spirits of the depart¬ 
ed will find no rest, hut will for ever roam in the region 
Inhabited by the ghosts of the wicked men, and annoy 
their living kinsmen, till the Sriiddh as are performed and 
the sacred /iWar prescribed in the Sliostras ure offered.’ 
The object which the three kinds of funeral ceremnniis, 
the initiatory, the intermediate and the final* are intend¬ 
ed to effect is “ the re-embodying of the soul of the 
deceased, to raise bis shade Co heaven, and to help his 
progress in the ‘ ancestral region * of eternal bliss among 
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llts ancestors." The. solemnity anil importance of the. 
Sraddha ceremonies is regarded as even greater than tho 
offerings due to the gods, *' An oblation by Brahmins 
to their ancestors," says Manu, " transcends an oblation 
to the deities; because that to the deities is considered 
as the opening and completion of that to ancestors,’' ■ 
A man may he pardoned for neglecting social duties, 
for neglecting many religious observances, but he is 
doomed to perdition if lie fails to satisfy the manes of his 
ancestors Or to present them with offerings due to them. 
As eloquently observed b> Mr. Sarvadhikan : “This 
feeling may be coDdcittnaj by Lbv utilitarian matter-of- 
fact philosophers of the present day. but it will ever 
continue to be honoured by the priests of humanity in 
all ages and countries." 

That the exequial rites occupy the prime position in all 
religious observances is brought out indirectly by another 
fact, known to all Hindus alike, the learned as well as the 
ignorant,—I mean li sutaktx" k is a matter of common 
experience amongst the 11 Indus that the death of a kins¬ 
man affects the purity of a Hindu's body, the degree to 
which it docs being regulated by (he propinquity of the 
deceased, and no religious ceremonies are all owed during 
the period, which varies from a day and two nights to ten 
days and ten nights, Ii is a period of social isolation, 
in which atl intercourse with friends and relations is cut 
off, to the extern that a distant relation or a friend 
putting up with tile family, on the happening of the 
event, cannot partake of the family's food and has to 
temporarily leave the house.! 
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This disqualification extends to other causes, such as 
loss of caste (now inoperative according to Act XXI of 
1S50, as k Joes not affect a man’s civil rights), vice, fraud 
and active enmity to the father, {*) “If the son is 
shown 10 be ill-disposed towards his father, &c<» he 
cannot claim any share of the ancestral property but 
maintenance only'*; (_v) and again, if there be other sons 
endowed with good qualities, ihc inheritance is not to be 
taken by vicious ones; “for," says Matiu. “all those 
sons who are addicted to any vice lose their title to the 
inheritance." fr) 

To take another instance from usucapion. Suppose/* a 
father suffers land to be adversely possessed by a 
stranger during twenty years; since the property b 
divested, no right is vested in the son; for property 
dependent on relation bo the father is resisted by adverse 
possession suffered by that Father.” (<m This is enough 
to prove that no property vests in the son while the 
father’s title subsists i and that the only cause of succes¬ 
sion is the divesture of the father's property, which is 
dependent on two main causes (see supra, pp. 14-13!. 

The religious efficacy principle derives further support 
from the law and practice of adoption. It is well known 
that when natural-born sons fait, the Hindus believe it 
an imperative duty to substitute one in his place to 
perform religious rites. The strong motives which influ¬ 
ence a Hindu to adopt on failure of issues of their own 
loins could only be realised by those who fully compre¬ 
hend the principles on which funeral rites are based. 
The Shastras lay it down as an imperative duty to beget 
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a son; and when that is impossibly to adopt one, or. 
to go a little backward in history, to 11 have one, however 
produced."*- ** Heaven," says the Veil a, "awaits not 
him who leaves no male progeny'**; and again, “a 
Brahmin, immediately on being born, is produced a 
debtor in three obligations: to the holy saints, for the 
practice of religious duties ; to the gods, for the perform¬ 
ance of sacrifices ; to his forefathers, fur offspring. Or, 
he is absolved from debt who has a son."§ 

The son thus substituted in place of the natural-bom 
wn is termed Dattaka, when given away by his parents 
or guardians. and Swayamdaitaka, when self-given. 
The sons so given do not become entitled to their 
natural father's property, although legitimate, Now, if 
the sons had a vested right in the ancestral property 
by birth, how did that right become extinguished ? By 
the very act of giving away in adoption ? if it were so, 
it argues absolute power in the lather over his sou's; 
person, and consequently more so over his property since 
he can dispose of them in any way he likes. As no one 
eon divest a vested right against that person's will, nut 
even a Hindu father, it is but a natural conclusion that 
if the birthright theory were contemplated bv the ancient 
lawgivers, they would certainly have reserved the right 
of the son to oppose an adoption willed by the lather if 
lie did not like it, since he had an already vested interest 
in the property. The fact is that the son lias no vested 
right, and docs not become entitled to anything except 
maintenance until after the performance o* certain Sam- 
bars and after his acceptance by the father (eilSier 
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expressly or implicitly) as a fit person for performing 
the $r& diha. 

1 will treat of the other and more far-reaching cifects 
of adoption later on, in connection with the offering of 
the pinda. 

The Hindu view of marriage is another instance in 
support of the theory I am contending for. As re- 
marked by me in my lecture on Hindu Marriage the 
Hindus regard it as “an act of paying off ancestral 
debt ” by having a continual line of male succession, 
whose duty it is to give periodical offerings -iT^rrr to the 
deceased for his repose ; and so great is the importance 
attached by the Hindus to marriage, and to the act of 
pro-creation that even the periodical Sradhha offering is 
excused during the marriage season, and the time during 
which the wife is entente (at least Eve months advanced), 
the prospective birth of a son being held more than an 
equivalent for it. (6) 

As mentioned in the beginning of die paper, the 
principle upon which one person is held entitled to 
inherit another's property is in direct ratio with the 
amount of religious benefit he can confer upon die 
deceased, as; was remarked by the Judicial Committee in 
the case of Soorendronath o. Mu lieeramonee, " There 
is in the Hindu law so close a connection between their 
religion and their succession to property that the prefer¬ 
able right to perform the Sriddha. is commonly viewed 
as governing also the preferable right to succession of 
property," Manu, Yajnavalkya, and j imuta Vahana lay 
down distinct rules for testing the conflicting claim? of 
rivals by the ** number and the nature of their offerings." 
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It Is thus clear that, according La the Shistftis, the soi^ 
have no title to or ownership in the Axcestral property 
by birth alone; atvd it is here necessary to understand 
clearly the meaning of tire term 4 Ancextrvl frvfierfy,' 
wrongly conceived in modem test-books of taw to be 
property belonging to the grandfather, in seeming 
contrast to the father's self-acquired property, and thus 
creating an erroneous impression that the father is .1 
peri&mt distinct from the ancestor- Such a view is not 
only misleading, but repugnant to the theory and con¬ 
ception of Hindu religion and Hindu law. 

The reason for calling one sort of property ancestral 
and the tithtr self-acquired* is that, when the father 
received die property from his father, he received it 
because he bound himself to perform funeral rites and 
make religious offerings and noi simply because he was 
the nearest of kin to the deceased. He who performs 
1 he Obsequies, shall take the estate, for devolution of pro¬ 
perty is only incidental ro that end. And this obligation 
cannot be considered to have been satisfactorily div- 
charged as long as and until ihe father has established the 
relationship of ancestor and heir between himself and the 
person likely to succeed him after his death, by finally 
recognising his civil and religious status and thus 
authorising liLsiveir to put his piada (fiee-bal!) before the 
pinda of hMfiither's) father on the anniversary Jay of 
his death as well as on the day of his (father's) death. 
Unless at least seven fiinda* are worshipped no 
obsequial ceremony could be said to be complete, the 
first three representing the father, the grandfather and 
the great grandfather; the second three representing the 
mother, the grandmother and the great grandmother 1 
the seventh representing any relations who (night have 


died in unnatural death, such os from snake-bite, drown¬ 
ing, &c- This shows that the grandfather's find* 
cannot be worshipped directly, but through the inter¬ 
vention of the father's ; and the father’s pindu cannot be 
placed until the father has acknowledged the fitness of the 
son as a person worthy to perform the obsequies and 
thus establish a spiritual relationship between the son 
and the grand father,—himself forming the connecting 
link,—by some overt act, stich as sacred-thread cere¬ 
mony among the twice-born clsssts, and marriage 
among Others. The willing performance of these cere¬ 
monies by the father is tantamount to such acknowlidg 
ment. It is not necessary in every case to signify this in 
writing. 

Until he or they do not signify their wish to the 
contrary, or otherwise dispose of the son in adoption, the 
law presumes that such relationship is constituted be¬ 
tween the parties. And the same analogy holds in the 
case of the failure of issue of one's own loins ; the next- 
of-kin who succeeds him regards the person whom h'- 
succeeds as his ancestor; and Oft that assumption 
only he can regard himself as a properly constituted 
heir. 

In support of the above, let us again take the case of 
the adopted son. He is, ns a natural consequence, 
debarred from giving any oblations to the p\»da of his 
natural father, and thus loses the right over his grand¬ 
father’s property, as he cannot give oblations to his 
grandfather independently of the father in the natural 
line. It is the adoptive father who becomes his ancestor, 
and he is therefore required to give the piiidat lo him, 
and along with him to the relations three degrees 
removed, of his adoptive family, and he ts thus declared 
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entitled to succeed to the property of the uifaptip* father 
and others in the family of his adoption. 

This makes it stilJ dearer that the property of the 
grandfather is not to be termed ancestral, indepen¬ 
dently of the father; but it is only termed so after the 
recognition as heir of the son by the father r and the dis¬ 
tinction that is drawn between his property and his 
grandfather's property lies In the fact that the father ha's 
no right to give away or otherwise dispose of Ins father's 
property to the prejudice of the son v< hem he has recog¬ 
nised as heir, inasmuch as he has received it from his 
father on one condition only, ofe., that he should, in 
return, appoint an heir for the continuance of the obse¬ 
quial ceremonies as remote as three degrees as stated 
above, and for which the property he has recei ved is to 
he transferred by him after enjoying lhe benefit of it 
tilt death, 'I bis Joes not hind the father tv treat ids son 
as a joint-O'cner in the property acquired through other 
sources unless he chooses to Jo so, or in the property kept 
joint for the sake of convenience prior to the- acceptance 
by him of a particular son ; It, however, does not con¬ 
stitute a joint property incapable of separation, But it 
stands to reason that When he continues to hold it as 
joint after such recognition, so as to give the son to 
understand thal the property so kept joint is joint 
one, the whole property must lie treated as joint and 
incapable of separation at the instance of his father, 
after such recognition of the son as heir. 

The above ought to be held sufficient to prove the 
truth of the theory I am contending for, and the futility 
of the birthright principle. That occidental writers not 
thoroughly conversant with the daily life and obser¬ 
vances of the Hindus imbued with a deep under-current 
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of religious motive should foil to grasp It, is botli easily 
understandable as well as excusable ; but the mischief it 
has done and is still doing to hundreds of noble Hindu 
families by promoting dissensions, fostering litigation, 
rending family ties and thus bringing ruin by complete' 
H diverting the Course of inheritance, remains and is 
well exemplified in several well-known cases. 

The fact is that both schools of law have been carried 
away too for by a blind partiality for their favourite 
doctrines, and that to lave ilie truly sound principle we 
must strike somewhere between the two. As mentioned 
above, the relationship of ancestor and heir between the 
father and the son only arises after the undergoing of 
certain Sanskars by die son, the performance of the last 
being understood as a tacit acceptance of such son hy 
the father as being a person in whom he has faith fur 
perforating his Sriiddha. Thus when a son demands 
partition of the ancestral property, die primary question 
should be, not whether the father has any ancestral pro¬ 
perty (for all property in the hands of the father becomes 
such after the celeb radon of the last Santkura) but 
whether the father has established that relationship be* 
tween himself and his son which is not only an irrevo¬ 
cable step on his pan, but also operates to the detriment 
of (he son since he is deprived of the power of choosing 
an ancestor(adoptive father) fur himself wish whom he 
can agree and with faith in each other. To force die 
father, therefore, to acknowledge the so-called right of 
the son at a Stage earlier than the celebration of the 
above mentioned ceremonies and without necessary quali¬ 
fications or foith, and to give him, on his demanding 
partition, what the courts call his fcgtii share of the mis- 
called and misconceived ancestral property, would be t*> 
unnecessarily fetter the right of property of the father who 
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hzs already done an essentia pan of his duly towards 
the manes of his ancestors and is on the lookout for 
that of his own. It would also defeat the very aim and 
purpose for which ancestral property is bequeathed ; for 
when the father marries his son and thus acknowledges 
his fitness to be his heir, he has some assurance of the 
perpetuity of lineage and the performance of wtcquiaJ 
rites. 

If this simple principle were follow ed, it would do 
away with all the present complications of law and the 
conflict of principles; and put an end to the interminable 
account-taking for separating the self-acquired from the 
ancestral property. It would leave the father a certain 
amount of liberty in choosing liis own hdr; and to 
understand the character of him who is lo he his saviour 
from hell he would put off as long as possible the events 
which arc to place shackles on bis proprietary rights. 
It would also indirectly operate to stop child-marriage, 
the event being dreaded ns creative of netv co-parcenary 
rights in the property, the effects of which may be far- 
reaching and not always favourable. It would, besides, 
give a certain degree of absolute power to the father 
over both his ancestral and self-acquired property, the 
human Craving for bis saltation in lilt nest world and 
the parental affectum that betrays partiality for his own 
blood always acting as powerful restraints to curb an 
unbridled whim of the father, if ever a victim of it, and 
limiting the circle from which, so far as may be, choice 
is to be made. In practice, however, one sees the eldest 
son generally gening the property because he is first 
entitled to it in absence of any physical disqualification 
or parental prohibition to the contrary. This would 
not justify one in premising his birthright- For a 
similar reason, the younger sons also get a share if they 
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are not discarded, primogeniture being not recognised 
by the modern Hindu law. 

As sudi a suite of things does not contemplate and 
exclude* die very idea of devise by will, it is hut natural 
that Hindu taw should contain no provisions for testa¬ 
mentary disposition intended to take effect after the testa¬ 
tors death and should preserve complete .silence on die 
point, having never contemplated its occasion and as 
being inconsistent with the very 1 principles of Hindu law 
as founded on ancestor-worship or on the iJea of die 
family property being for the maintenance of the mem¬ 
bers of die family, either of which principles would be 
subverted by die recognition of such an absolute power 
in a person as is implied in a will. 

As the subject of Wills, its surreptitious and unnatu¬ 
ral growth in the three Presidencies, and its recognition 
by the courts in spile of warning and denunciations by 
some of the highest judicial authorities and iis consequent 
unnatural amalgamation with the true principles of 
Hindu law, is a w ide and a comprehensive topic, I will 
reserve the subject for a future occasion and wilt only 
state (hat 1 have tried to present in a succinct form the 
true principles of the law of inheritance, for considera¬ 
tion on their merits, and as they are founded on religious 
belief and custom which is the true basis of all Hindu 
law, whose living embodiment is to he found in the 
social life of the Hindus* as it is lived over at the present 
day, a higher and more reliable authority than any 
number of judicial decisions given under a misconcep¬ 
tion *if true Liw ; for a Lict is a fact and cannot be altered 
by a hundred teals. 
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f A nd same thoughts suggested by the subject of Marriage. ) 
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fr has beet nbservod by Aristotle that the superiority of 
the Greeks lav, among other things, in the treatment of 
their wives, who were regarded as companions and help¬ 
mates and not as staves. The Hindus may with equal 
pride appeal to the same test to prove die degree of civi¬ 
lization they attained hundreds of years ago by pointing 
to die treatment accorded in their Shastras CO the 
females, and ot which their marriage ceremonies, as 
existing today, form tlie living embodiment. The 
growth of the institution of ntamage marks die evolution 
of society from barbarism to civilization, and the perfec¬ 
tion it has attained in any nation or country is the index 
of its degree of culture. From the times to which ihc 
historical memory of man can go down to the end of the 
century we arc near completing, this union of man with a 
woman has, broadly speaking, presented itself in three 
distinct phases. In rude states of society wc find the 
possession of superior physical strength securing the 
priic—a circumstance which led to constant fights be¬ 
tween tribes and tribes and was the chief cause of retard- 
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jug their progress in civilization—this was the marriage 
by capture in its crudest form, if it could, at all, be called 
by that name. Later on, on the settling down of tribes 
into society, we see it invested with various religious 
ceremonies, or what is called marriage by sacrament. 
Lastly, its recognition only as a social contract in Amer¬ 
ica and elsewhere, depending for its continuance only 
upon the will, convenience, and die compatibility of 
temper of die parties, marks the final stage of its modifi¬ 
cation. 

The last mentioned form of marriage is, to a certain 
extent perhaps, the mod suited to the spirit and trend of 
modern times, and is very probably a revival only of an 
institution of older and simpler ages. It would, there¬ 
fore, be both interesting and instructive to enter more 
fully into the subject of marriage by contract. In the 
fast place it should be remembered ilia* it is a marriage 
not distinct ami separate from ihose recognised by Manu. 
It is highly probable that all the eight forms of marriage 
mentioned in the Manav Dharma-Sbistra existed before 
and during the time of its author, and that Manu, seeing 
their necessity, gave them, publicity and declared them 
all valid. Hence marriage by contract Is an institution 
at least as old as its other prototypes. 

Next as to the distinction between the marriage by 
contract and that by sacrament. The essential dif¬ 
ference between the two is that while in the former there 
is nothing like the ceremony of ortM-fr and %**nv*t, in 
the latter they form (he very essence of it, and it is but 
natural. For the ceremony of is supposed to bind 
the couple as man and wife for seven births, and hence 
the ceremony requires to be performed by a priest before 
the consecrated tire. While in the case of marriage by 
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contract the parties bind themselves for a specific period 
during this life only. The ,-,s the literal mean¬ 

ing of the word implies, must of necessity be absent in 
the mimage by contract, because it is an irrevocable 
gift. While if the parties unite on the principles of a 
contract marriage, the tie can be broken through in case 
of disagreement 

The third and the most important point in connection 
with this contractual form of marriage is its absence in 
the Sanskrit works of comparatively recent times ; that, 
however, is no reason for premi sing its late origin. Its ab¬ 
sence is rather accountable by the fact that no priest was 
necessary for its celebration, and no particular ceremo¬ 
nies for its validity ; the mutual consent of the parties was 
of the essence of the contract. Its decadence and gra¬ 
dual disappearance is due to the fact that it did not 
come so much within the influence of the priestly chii 
as tile marriage by sacrament, and hence ir was but 
natural that it should be discountenanced by them. The 
courts, guided in their interpretations of Hindu Law 
by the orthodox Pandits, took the narrower view to the 
exclusion of the marriage by contract, with the result 
that it no longer obtains among the higher classes, 
though certain castes, like those of “Tailors," ‘‘Curt- 
bis,” “Litvinas,'* and most of the guild tribes, keep 
them up in thc/uiJ or second marriages. A touch of the 
bride by the bridegroom with his head, among the Tail¬ 
ors, transforms the couple into husband and wile; 
while the Luvanas have an equally novel mode of acquir¬ 
ing the marriage status. Among them the bride, robed 
and attired in her best and with chatties filled with water 
on her head, leaves her house on a dark night so as to 
reach die house of lier future lord on the stroke of twelve. 
She is melon the threshold by the expectant bridegroom. 
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wiic takes down the chatties, as she crosses the threshold, 
and the marriage knot is complete. The above forms 
obtain at present only among classes or castes which 
have no gotras. An analogical practice, however, pre¬ 
vailed in earlier times among higher classes known as 
*h\ leoga,’ 1 'whose object was to keep the widow i n the same 
gutra. It was a marriage by Ecliou and was free from 
man> of the objections to which ordinary widow mar¬ 
riages were Subject. If, however, a widow marriage he 
performed on the analogy of Niyoga by leaving out the 
“Saptapadi ceremonies” and **kanyadSn,’’ the institu¬ 
tion would soon become popular with the Hindus, 
.Ts it would leave untouched the goira of the family. 
The chance of goirn is the natural consequence of 
* taptapadi " ceremony — a rite supposed to bind the 
couple for seven generations. The one great advantage 
of Niycga marriage is that it enables the procreation 
of offspring on the widow of the deceased, and thus 
insure the continuity of his i:nt. 

Of course, when Niyoga was actually in practice in 
Aryavatra. its adoption by any one couple was. allowed 
till such Lime as one son was born of such union to 
continue the line of the deceased husband of the 
female and to perform his obsequies. Thh practice had 
some sense inthoscolden times,whcrt the Grahsh t ketchrnm 
pi self was restricted to the birth of a male child, which 
event, as soon as it took place, was the signal for the 
parents to retire into \'tinprashtknshram or the third 
estate. But now when GrahsAthnshram itself Is indefi¬ 
nitely prolonged or fallen out of vogue altogether, and 
when the number of children is only limited by the parents’ 
capacity for maintenance* there is no sense in restricting 
Niyoga to the birth of one mate offspring only. And 
lienee, if the practice should at ail be revived, it would 
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he belter for all concerned to enforce its scope and use* 
fulness, and invest a Niyoga couple with all die rights 
and privileges of a matrimonial status. 

Marriage among the Hindus, which may be aptly 
defined as an everlasting fellowship of ail divine and 
human rights, comes nearer the second order, and is 
invested with the sanctions of the highest religious 
character* *' By no people / 1 says Sir Thomas Strange, 
l( is greater importance attached to marriage than by die 
Hindus, II Is among them with one sex (the female) 
indispensable, with the other it constitutes the order of 
housekeeper {^r£AsAiAa) t the second and die most res¬ 
pectable of the four by which with diem the different 
periods of human life are distinguished. L completes 
for the man the regenerating ceremonies, and* being for 
the Sudra and for women the only one that is allowed, 
ih obligatoriness is as to die latter among rhe ordinances 
of the Veda- Thus religion and law co-operate with 
the climate in its lavor / 1 ■ 

Such being its character, it is no wonder that it has, 
in course of time, come to be overwhelmed by a mass of 
ritual and symbolism,, many of which, (hough sublime 
and had for their object the impression of the deliberate* 
solemn and irre vocable nature of the step on the minds 
of the parties, they have notv lost ibrir sigriiffcation ; but 

* Thniiftf; i he ordinarctr with whlfh ihe mnlriagTc m uHfj gafl 

Bjnmii' she Hbuta* hat ihe - 4 Teei wt getting every Hernia ^4 married (hrm- 
CT«rhi£^*ble uf liiiliithijf lit* m&magv ri^im «lr ilraih&ili' ike 

Swim iiiJ| rvticfit ef wodtftl vrhu remained aII thlfllfl 

life feer Uic frn pirtFfeW|ihkeaiJ rc£*p® cf vi dj^ukiioN lm 

«n ^.hiri Iwka with (SifAVor hpj-n ‘icr 

canltraiplsU«± marm^ ami irtipfcWEl Iter mother the quoCT to aCUrw Jlct 
to jiU) i^c cJ otliiuy, A^xin ffe l H J ff iiud 

(TINtM *rj ifetir hie. 
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stilJ the conservatism of the nation has not al towed them 
to die away out of deference to (he very human instinct 
which invests even’tiling old with a halo of sanctity and 
preserves it at least in form when obsolete in substance. 
The marriage rite as at present celebrated among the 
Hindu consists of several ceremonies which arc mainly 
divisible into two classes : veswal (betrothal), and the 
marriage proper—-the one according to Shastras, the 
other according to usage. The first of these I desire to 
lay hare before you today, 

Veswal, though a part of marriage, is not a separate 
religious ceremony, and has not a separate place among 
the sixteen siiHfAari, being included in marriage, taking 
place, as it does, among some castes in writing, in others 
by word of mouth. It, however, precedes, and can only 
precede, the ranskara marriage or the marriage by 
sacrament, and never the naira or the pat marriage, 
which may be fitly termed the marriage by contract. 
It consists of a request and a promise of acceptance; 
There is-no hard-and-fast rule as to the party from whom 
the request is to come, ind it has varied at different 
periods of history, and even today varies with different 
castes, being determined by the laws of demand and 
supply. At the present day, in the majority of castes, 
however, it is the bride's party that takes the initiative 
and makes the request, and, in their hurry to outdo 
each other, have been chiefly Instrumental in intro- 
iucing tile very pernicious custom cf early marriage- 
The causes of this evil are manifold, and are due 
as much to the ignorance and luxury of the common 
people td have their daughters married as early as 
possible, as to the period when India was exposed to in¬ 
vasions from lawless Moslem tribes beyond its borders, 
and when the insecurity of life and property, and, 
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above all, the honor of she female sex. made the fathers 
anxious to many their daughters as early as possible. A 
third and likely cause that has been suggested is the 
conclave of sages at the court of Janatmijaya, son of 
Parikshii, who deprived females of going through the 
ceremony of maunjtbewffuma in the present Kaliyuga, 
and declared that in their case marriage should stand in 
lieu of the aforesaid rite. The effect of the changed 
condition of things was that it, while making marriage 
indispensable in the case of females, led fathers to harry 
up the marriage of their daughters. 

Fortunately, the Kupole Banins, the most advanced 
among the Gujcraii castes, do not display the same over* 
anxiety for marriage, and as a consequence thereof it is not 
uncommon to find maidens of any age up to twenty 
and more in the community, infant marriages being 
comparatively few. All the same the parents are anxious 
to secure a good gharri (family), i'. to effect a betrothal 
as soon as possible and then wait their time. The 
qualifications of a good ghara are a good social connec¬ 
tion, easy circumstances, and the respectability of the 
parents, which secured, the eligibility erf the bride groom 
is supposed to follow as a necessary consequence. The 
spread of education, however, has made a JiBcrtaw of 
late, and the boy is now as much, if not more, looked to 
as the parents, and in some cases bis personal qualifica¬ 
tions form the chief dement in the determination of the 
choice. The right of selecting the bride or the bride- 
groom lies with the eldest male member of the family—the 
foist fo mffi ms of Roman Law—who alone is tut jwas, 
others having ao will independently of his own : so that 
if the grandfather he living, be lias the right of determin¬ 
ing the event, the consent of die parents being gathered 
from their behaviour pending the negotiations. Latterly, 


however, the consent of the cirl, If capable under- 
standing ihe na Lure of die act, is asked as to which of the 
van suits her fancy. But in reality it Is the female 
members of the family that have the Iron's shore in the 
management of the whole affair; it is they who dis¬ 
cover a good ghara, open negotiations, control and 
determine the choice, fa the marriage day and make 
or unmake matches, and the males are wdl content to 
leave this to ladles as coming more within their sphere 
of action. 

Who art eligible for marriage .—The eligibility of 
parties for marriage is clearly defined in the Hindu 
$ ha sira i. 11 He who has not lost fault mac!wry a 
(chastity) let him many a girl of igood) parts, who has 
not been accepted or enjoyed by another, wbo is attractive 
in his sight, who is not .1 utpuuia of him, (and is) a junior; 
(who b) free from disease 5 who has brothers; who ts 
descended from one whose golra and prerror a arc differ¬ 
ent from his; and who is removed five degrees cm the 
mother's and seven on the father's side.'’ • Of the several 
qualifications said to be necessary tn a bridegroom, one 
on which great stress is Enid is that he should be one 
'■whose manhood has been tested.”t When no dis¬ 
qualification exists in cither of the pane: (he nest step 
U to ask for die horoscopes, which are '.hen submitted 
together 10 an astrologer, who is asked to see whether 
the starry aspects of die two agree, and whether the 
parties will form a suitable match or not. if die answer 

* Vlajidt&'l TrwJobon of Yija**frJlcjlk Smi^Hp f j jx* jj, p-. r&j. 
t \i)miTF^[k}'4, f 5~ It nuv !if vi ifiddj len«jw;i th^cl thi^ 
TTt^nirwfiL^O wmm the cbuk of oqc* a triil^prail evil ftraon£ 

t hr CifjrTifj Hh.Jie* marriage fKH bndj'gTLicmi hadJ :o prima In* 

Budtaud m conrrinina, a! unit*-** boufrtr bo ^penjj | by fcri* purnli 
»mJ lhr> reUlktfi* «f flic Irr^k gwi <4 *h*i llttp ihuotffcl i rtfl^P tint** 
The pn-zUcc ikto (set eiu **y 
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in unfavourable, the horoscope ts returned to the party 
to whom it belongs and the matter comes to an end ; 
tf the planet presents auspicious conjunction and for hod e 
no evil, the negotiations proceed. It is, however, not 
very uncommon to dispense with this preliminary when 
the opposite party is much in requisition and business 
will not admit of delay. When this takes place, pro¬ 
pitiatory sacrifices are offered for the omission, if die 
stars are discovered inauspicious after the marriage. 

After this preliminary an auspicious day is fixed for the 
open declaration of the contract. On the appointed day 
the father of the bridegroom, or if he has none, his cider 
brother, or, in the absence of these, the eldest male 
member of the family, goes to the bride's house, ex¬ 
changes cocoa mi t and a rupee smeared with saffron- 
tincture with the bride's father, and pays down, among the 
Cujcratis, any sum previously agreed upon, and among 
Lite Kupole Banias Ks. 401, as f>ntfa (dowry) for the 
bride to the bride's father, and which is credited to the 
joint account of the bride and the bridegroom. The fes* 
riveness of the occasion is marked by distributing treacle 
and coriander-seeds to all the persons present. Some¬ 
times the bride is produced and the father recites the 
gntru ami prQtam and the names of the three ancestors 
On each side, and declares that he makes a gift of die 
bride free from any of the ten defects. "I-Je who gives 
away (a maiden) without describing tier blemishes b to 
pay the highest fine, 1 ’* The representative of the bride¬ 
groom makes a similar declaration that be takes Such 
and such a girl as a bride for such and such a boy, of 
such and Such gotras and preiranw, free from impotent/ 
and other defects. This completes the betrothal cere- 
many, and at the time of departure a cocoonut fa given 

* Y*j*™lkya. | ui. 
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to each member of the deputation. The representation 
of the cocoamits on nit festive occasions, and also in 
ceremonies performed for the propitiation of a 13 natural 
dements, as the sea, etc., is probably traceable to a 
period when the human sacrifices were abandoned, and 
fruit sacrifices were substituted in their place* and the 
cocoanut in all likelihood was selected from its resemb¬ 
lance to the human head* The use of saffron-tincture 
is probably on account of its graicful smell, and is a 
natural accessory of that love of personal adornment 
which is common to the Hindus and the other primitive 
nations alike. Rice is emblematic of plenty and pros¬ 
perity, and also suggests constancy and fidelity* which 
the Sanskrit word for rice [akihata) literally means* 
Sometime* the ceremony is performed to the accompam* 
mem of tom-toms, and this as well as all other minor 
rites performed at the time are the necessary adjuncts of 
a step the solemnity of which could not be too deeply 
impres^d on the minds of the parties, as also to give as 
much publicity to it as possible. 

These ceremonies are the only ones performed on the 
betrothal day, but the tie which they have created estab¬ 
lishes a long train of mutual social obligations and 
duties. 

The nest ceremony of any Importance is that when* 
on an auspicious day, the bride’s mother* and, if she 
be dead, an elderly female member of the family who 
is not :i widow, goes to die bridegroom's house to 
invite him to partake of lapsj\ At the time of departure 
the bridegroom ts presented with a suit of wearing 
apparel, paghdi^ and any odd number of rupees accord¬ 
ing to the competence of die family- The bride receives 
a similar compliment, and te presented with a pair of 


wearing apparel and some ornaments * This ceremony 
is called auoia jaba, from which day the visits of both 
tiie brtde and the bridegroom to the homes of thdr 
future partners are optional and left to the convenience 
of the parties. Also on every Holiday falling after die 
betrothal, an exchange of presents takes place, the bride’s 
party generally being the gainer. This continues till 
the time of marriage and after, until the due celebration 
of aghami (pregnancy seven months advanced), which 
Is the fixate of a tragico-comtcal drama, after which 
the parlies settle down soberly to die different vocations 
of life. 

The vmal ceremony, though apparently complete 
by itself and detached from the marriage ceremony by a 
long period of time, has no place in sixteen sanskan as 
said before, and: is consequently, for the sake or conve¬ 
nience, grouped together with marriage ceremonies, tc 
creates only a revocable Lie, If die rite of revocation is 
never exercised, it merges into marriage, which is irre¬ 
vocable and which creates legal status and rights and 
duties against each other. The grounds of revocation 
are many and only exercised by the bride's father among 
the N’agars, and by the bridegroom’s party among the 
Knpoles and others; these range from the death, dis¬ 
covery of a hidden blemish (which is a liar to marriage), 
excommunication, etc,, of the bridegroom, to the im¬ 
provement of chances of a butter match. 11 If the bride¬ 
groom better than the previous one is available, even 
the given (maiden) may be taken away."* The depend¬ 
ent position of the bridegroom among the Xagar Brah¬ 
mins is well illustrated by the Gujenu proverb current 
among them: "The var might have to return even 
from the tomm*," The teram I ban archway of flower 

* Mj-hN.1t a T rannli Uon f 
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garlands formed over the gateway or door of houses on 
festive occasions. In practice, however, this right of 
revocation is never exercised except for very substantial 
reasons and should never be wanton. " Once is a 
maiden given ; he who takes her after giving is liable to 
be punished like a thief.' 1 * 

But when one party not satisfied with the reasons of 
the other for backing out of the betrothal contract takes 
recourse to a court of law, it is then essential to know 
what are the most important points to which die atten¬ 
tion of the court should be drawn sc- as to enable it to fix 
a reasonable sum for compensation to be given by one 
party to iht; other. Now it is an undisputed fact that the 
right of fixing the marriage d?y and place belongs to the 
bride's party. If therefore the arrangements break 
through on account of the bridegroom not felling in 
with the wishes of the opposite party, the fault lies with 
him and no compensation ought to be awarded in such 
cases. Any other wanton reason, as it would naturally 
cause annoyance, trouble, and expense to the other 
party, would and ought to carry some compensation, 
but its amount would be belter ascertained by waiting 
til! the marriage of one or both of the parties takes place, 
and die palia money in castes where the custom prevails 
would be the proper standard for measuring damages. 

It is also a step taken in the right direction by the 
courts in refusing specific performance of the contract of 
marriage as;J is but die faithful echo of the sentiments 
of the cartes on the question. The caste has hitherto 
never seen (he necessity or out-easting any party for 
refusing to carry out Its contract of marriage, especially 
where die court has awarded compensation or given any 
* MailU IX.. j i/j. 


judicial pronouncement- If the above principles tfWtt 
carried util to their logical sequence* the court cannot 
but uphold eontraci-nmrriage which would effectually 
wrest from the caste its jurisdiction* if any. Perhaps it 
would not be so unreasonable to allow the caste to 
supervise and control such tics when both parties belong 
to the same caste; but in cases where the male and the 
female belong each to a different caste* it should have no 
righi of questioning the merits and the legality of the 
status on the a_ualogy of g&tid/iarzftt marriage which I 
have treated at greater length in my previous papers on 
Marriage and Inheritance, 

Nest, Jet us turn to the legal aspect of the question as 
adeeming the offspring of such marriages* In order to 
arrive at a workable hypothesis* it will be necessary to 
anticipate some of the principles enunciated by me in 
my previous papers on 11 Aurasti Putra H and ** Castes* 
Assuming, then* that a Hindu father is the absolute 
owner of aJl the property in his possession till by some 
overt act^ as sacred-thread ceremony or marriage of his 
son, he establishes a communion between his ancestors 
and bis son through himself as the connecting link, and 
thus admits him U> a participation in the property, the 
son has no right therein, much less a right by birth* 
But the son who is entitled to this affiliation is generally 
the offspring of a mnsAara marriage or marriage by 
sacrament; that, however, is not enough—the event 
which determines its character Is the open acknowledg¬ 
ment by the father of his son as such* lf p then, supposing 
a man wha has no male children by his first marriage 
were to enter into pat marriage, those of the mate child* 
ren of the second marriage affiliated by him to the 
higher status by one of the acts mentioned above or by 
a simple declaration in his will, ought to acquire such 


status. In case of the man having mate children both 
by his first or sanskara marriage, and by the pat or 
second marriage, the latter should he held entitled to the 
self-acquired property jointly with all others, and the 
former to the ancestral property of their father. If, 
however, he has no male offspring by the sanskara 
marriage, and has some by the pat marriage, and 
he dies a member of a joint family before performing 
any of the affiliable acts or without making a will, the 
pat male offspring or offsprings can reach no higher 
than the male issue of the sacramental marriage ; tj., 
they (the pat issue or issues) are only entitled to the self- 
acquired property of the man, and the ancestral will go 
to the nearest kinsman capable of offering a pinda to the 
deceased. If he is no! a member of a joint family, his 
children of the pat marriage succeed to the whole pro¬ 
perty, 

These are the simple principles submitted for the re¬ 
generation of the Hindu community in the matter 
of widow marriage and inheritance. It offers a very 
simple solution of a rather intricate question without 
offending against the cherished notions of several centu¬ 
ries, and has the advantage of reducing to a uniform 
system the different forms and ceremonies prevailing in 
different castes. It docs away with the most offensive 
part of the ceremony of the present day widow marriage, 
as conducted by our reformers, ta*., the taptapadi cere¬ 
mony, which has the etfeet of changing the gotrn of the 
woman,at the w.erime that it compels the widow to wan¬ 
tonly break the former marriage vow which uniu-d her to 
her deceased husband for -.even generations; it also gives 
her a certain status, though, of course, not equal to tliat 
of the first marriage. That the principles would readily 
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rctommend themselves to the better sense of the majority 
of the Hindu community is what I infer from my discus* 
sion of these principles with several gentlemen of my 
and other castes. At any rate, an investigation conduct¬ 
ed by a committee of influential gentlemen composed 
of leading men of each different caste and a few reform¬ 
ers at the instance and on the initiation of the High 
Court, on the lines of Mr. fiorradaile's inquiries into 
social and other customs of different castes, would be a 
test on a larger scale of the principles enunciated here, 
and wcul d certainty be productive of considerable bene¬ 
ficial results. In the end I can only wish that that day 
may not be far off when some such movement be $ct 
afoot and finally work out the salvation of my country* 
men in this and other matters- 
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